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Current Topics. 
Lord Macmillan on Liberty. 


In his speech at the Guildhall last Friday week, 
wfortunately reported with parsimonious brevity in the 
daily press, Lonp MacmrLuan declared that when liberty and 
truth were seen to be threatened throughout the world they 
felt that they in London were the trustees of freedom. 
This weighty theme the noble Lord of Appeal touched with 
his accustomed felicity and cogency of reasoning in several 
of the papers which make up his recent volume, ‘‘ Law and 
Other Things,”’ which should be read, marked, learned and 
inwardly digested by all members of the profession and also 
by those outside its ranks, for in it they will find much to 
interest and instruct them. There, as he reminds us, ‘‘ law 
is something much greater and nobler than the contents of 
any statute book, of any code, of any volume of judicial 
decisions. It is the guardian and vindicator of the two most 
precious things in the world—justice and liberty”; and 
again, ‘‘ the history of civil government in this country has 
been the slow but sure achievement of civil liberty for its 
titizens, and it is because in other less happy lands around us 
We see liberty being not only threatened but destroyed that 
We must take heed that this menace does not reach our shores.” 
Many years ago the late Sir Witt1am GiLBerT jocularly 
described the man who “in spite of all temptations to belong 
to other nations, remains an Englishman,” and what was then 
Uttered in jest and as a hit at our insularity, we can now, in 
View of the menace to liberty so prevalent in other countries, 
accept as axiomatic. 


Decentralisation of Jurisdiction. 

By this time readers will be well acquainted with the 
tontents of the Supreme Court of Judicature (Amendment) 
Bill, the objects of which are to make provision for the 
Clearing off of existing arrears in the Divorce Court and for 
oping adequately with the increase of divorce business 
expected as the result of the coming into operation of the 
Matrimonial Causes Act next year, and they will have noted 

t the measure was read a second time in the House of Lords 
towards the end of last month. It is not, therefore, proposed 
# allude further in this column to the contents of the Bill 


which should at least prove to be a useful palliative, if nothing 
more; but it is thought that attention should be drawn to 
some of the points in Lorp ATKIN’s speech in favour of more 
comprehensive measures. Some intimation of a further 
Bill to deal with judicial matters was given in the King’s 
Speech at the opening of the present session, and, therefore, 
the learned lord’s remarks have, apart from the respect 
they would naturally command, a greater topical significance 
than would ordinarily be associated with a speech which 
failed in its immediate object. In effect, Lorp ATKIN 
pleaded for a greater decentralisation of divorce jurisdiction 
by the extension of existing jurisdiction at the assizes so as 
to cover the ordinary undefended cause. The Law Courts 
in London, he said, were cluttered up with cases which 
should be tried in the country, but many people. with small 
incomes could not afford to bring their cases up to London. 
It was a crying grievance and appeared to be a reak scandal 
in the administration of justice. The outcry had come 
from every part of the country. The learned lord urged 
that if there was a great deal of work in a circuit town, the 
right remedy was that the judges should (as he suggested 
they were quite prepared to do) stay in that town until they 
had dealt with it. The trouble was that pressure was brought 
to bear upon them to bring them back to London. The true 
remedy for this and many other difficulties was that the 
judges of the King’s Bench Division should be increased. 


Shorthand Centenary Celebrations. 

Ir is surely an interesting circumstance that 
coincidently with the coming into operation of the system, 
long agitated for, long delayed, but now come at last, of having 
a shorthand note officially taken of the proceedings in court, 
there was celebrated by a large and enthusiastic gathering, 
including many members of the legal profession, the centenary 
of Sir Isaac Pirman’s system of stenography, which proved 
to be a distinct advance on most of the older methods of 
securing a verbatim report of speeches. While certain of these 
older systems are still used by a few stenographers, Pitman’s 
may be said to hold the field. At the gathering above referred 
to, which was presided over by Lorp GorELL, as President 
of the Pitman Fellowship, it was interesting to note that in 
that honorary office he is succeeded by another member of 
the Bar, namely Mr. J. D. Casszts, K.C. 


almost 
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Population Statistics. 

We have already drawn attention in these columns to 
certain aspects of the Population (Statistics) Bill which 
appeared to call for comment and do not propose to disguise 
our satisfaction at the comparatively unfavourable reception 
accorded to the Bill in the House of Commons on Monday. 
The motion for rejection was, however, defeated by 197 votes 
to 125, and the House must therefore be regarded as having 
signified its approval of the main principles of the measure. 


The objections, which were not confined to one section of 


the House, were based on a variety of considerations. It was 
alleged for example that the new information which the Bill 
seeks to have furnished would be useless in placing a check 
on the falling birth-rate, that it would be superfluous, that 
it could only be extracted at the cost of questions invading 


the decencies of ordinary reserve, and that breaches of 


confidence were not an impossibility. One member stated 
that a great deal of the objection to the Bill would be removed 
if instead of taking power to make orders the Bill itself 
contained the specific questions which would be put to the 
people who had to answer them. This is a view which we 
ourselves have suggested, particularly in light of the very 
wide terms in which the concluding part of the schedule has 
been drafted. It is satisfactory to be able to record that at 
the conclusion of the debate Mr. Bernays, Parliamentary 
Secretary, Ministry of Health, stated that the Minister would 
consider putting into the Bill the specific questions required 
to be answered, and gave an assurance that he would also 
look into the very important questions that had been raised 
in the debate, and that he was most anxious to remove appre- 
hensions so far as he could do so. The main objection to the 
sill was, Mr. Bernays said, in regard to the schedule, and 
to the phrase in it, “‘ any other matter with respect to which 
it is desirable to obtain statistical information.’ He assured 
the House that there was no plot to turn the Registrar- 
General into a sort of Paul Pry, and that nothing would be 
done under the Bill that could be regarded as an affront to 
anybody. The debate elicited at least one example of a 
monstrous question which could be put to a married woman, 
and it would be somewhat optimistic to assume that this 
exhausts the possibilities. Moreover, there is no guarantee 
that the moderation which the present authorities are 
apparently ready toexercise W ill be inherited by their successors, 
and in our view it is the plain duty of Parliament as the 
custodian of public liberty to set out in the Bill with absolute 
precision the inquisitorial powers with which officials are to 
be armed. 


Drink and the Motorist. 

THE penalties imposed by s. 15 (1) of the Road Traffic 
Act, 1930, for the offence of driving or attempting to drive 
a motor vehicle on a road or other public place when under 
the influence of drink to such an extent as to be incapable of 
having proper control are, rightly, heavy. But the severity 
of the punishment renders it all the more important that the 
alleged offence should be properly proved, and for this reason 
the suggestion recently made by Dr. Wittiam Fair ir, for 
twenty-three years divisional surgeon to the Metropolitan 
Police, that a medical referee should be available to every 
magistrate trying a case under the sub-section of drunkenness 
while in charge of a car is deserving of careful consideration. 
Dr. FAIRLIE, who was speaking on the subject of ‘* Road 
Safety and Alcohol ” at the Royal Society of Arts, urged that 
the court should be in a position to estimate fully the value 


of medical evidence, and suggested that there was no way of 


ensuring this except by the provision of medical assistance. 
The presence of a medical referee, by lessening the tendency 
to vague statements and irrelevant considerations, would, it 


was said, tend to produce medical evidence more capable of 


being fully appreciated, and in case of necessity a few salient 
questions by the referee, put through the magistrate or with 
his consent, would often bring to light the true value of the 








medical evidence. The speaker thought that tests such as 
walking along a chalk line, walking heel to toe, standing on 
one leg, and such like, were usually unfair to the person tested, 
or proved nothing. High pulse rates, on the other hand, 
maintained over a period of twenty to thirty minutes, con- 
stituted a sign of considerable importance that could not be 
dismissed with the usual admission that excitement might 
cause the pulse to beat more rapidly. The relative significance 
of other signs of alcoholism were considered by the speaker, 
who also put forward the suggestions that “treating” a 
person in charge of a car should be a legal offence, and that a 
general recognition that non-alcoholic drivers are safer should 
be accorded by insurance companies in the form of some rebate 
on premiums. We are less impressed by this part of the speech 
which, quite apart from other considerations militating against 
the proposals, ignores the distinction preserved by the Act 
between a person under the influence of drink and a person 
thereby rendered incapable of having proper control of a 
vehicle (see R. v. Hawkes, 75 Sou. J. 247). There is, of course, 
a great deal to be said for any proposal having for its object 
the protection of the subject accused of a criminal offence, 
though whether in the long run that object would be achieved 
by enlisting in aid expert advice of the character proposed 
may, perhaps, be doubted. 


Road Safety. 

RECENT statements by the Minister of Transport do not 
err on the side of over-optimism. Indeed traces of something 
akin to despair do not appear to be altogether absent from 
his speech at the opening of a recent exhibition which was 
designed to draw attention to the need for the strict observance 
of the Highway Code. Mr. Buren adverted to the mono- 
tonous repetition of high statistics of killed and injured 
on the roads, which, he said, must be stopped “if humanly 
possible,” and he urged that it was the travelling public, 
the people who used the streets, that could make the greatest 
contribution to a solution of the problem. The Ministry 
made the regulations, the manufacturers made good cars, 
driving tests were applied, and every effort was made to 
instil into all road users the spirit of living unselfishly and 
thinking of others, but still the figures of road deaths went up. 
He suggested that in any other country the pictures shown 
at such an exhibition would have been of death and havoc 
on the roads. Such exhibits could have been assembled in 
this country, but he believed that the British public could 
learn a lesson better by being encouraged than being threatened 
with punishment, and he wanted to encourage better driving 
rather than to see the authorities come down heavily on the 
bad driver, and show their disapproval by heavy sentences, 
heavy fines, and heavy disqualifications. We confess that 
our sympathies are rather with the victims than with drivers 
ignorant of, or indifferent to, the potentialities of the lethal 
weapons with which they are entrusted ; and, while assenting 
to the proposition that the British public as a whole is more 
susceptible to encouragement than threats, we have doubts 
concerning the effectiveness of gentler methods with the 
dangerous driver, who, in spite of the havoc he causes, still 
forms but a minority of the motoring public. No doubt, 
as the Minister urges, the solution of the road problem 1s 
largely to be sought in the inculcation of better driving 
methods and manners, but the appalling toll of the roads 
which shows no sign of abating, to say nothing of every 
day experience, suggests that it would be perilous to ignore 
the contribution to road safety capable of being made by the 
application of stern measures to curb the idiocy displayed on 
occasions by motorists, cyclists and pedestrians alike. 


Preservation of Cottages. 

BrieEF mention may be made of a matter of more than local 
interest which was recently adverted to in a letter to The Times 
from the chairman and secretary of the Council for the Preser- 
vation of Rural England in connection with the threatened 
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demolition of a series of five typical Hampshire cottages. 
Section 11 (3) of the Housing Act, 1936, providesthat the housing 
authority may, ifafterconsultation with any owner or mortgagee 
it thinks fit so to do, accept an undertaking from him, either 
that he will within a specified period carry out such works 
as will in the opinion of the authority render the house fit for 
human habitation, or that it shall not be used for human 
habitation until the authority, on being satisfied that it has 
been rendered fit for that purpose, cancels the undertaking. 
In the matter giving rise to the aforesaid letter the sanitary 
inspector feared that if the cottages were not demolished and 
were reconditioned for a different type of tenant the local 
authority would not be entitled to the Exchequer grant for 
building new houses to accommodate the existing tenants. 
According to this letter it has been ascertained that if a local 
authority decides to accept the second of the undertakings 
in the above quoted sub-section in order to allow the house to 
be used for some other purpose, or to be reconstructed for a 
different type of tenant at a rent beyond the means of the 
working classes, the Exchequer subsidy could be obtained 
for building any new house required for the original tenants, 
and that the payment of the subsidy for the new house 
would not cease if and when the old house were reconstructed. 
The communication does not indicate the source of the 
information conveyed, but it rightly stresses the importance 
of the foregoing interpretation of the effect of s. 11 (3) being 
as widely known as possible, particularly in view of the fact 
that the section has in many quarters hitherto apparently, 
as it is said, been misunderstood. While not necessarily 
endorsing any proposition of law implicit in the foregoing 
conclusion we record its contents as indicative of existing 
practice, and should indeed regard it as_ particularly 
unfortunate if the preservation of cottages by their adaption 
for the use of other than working-class owners were to 
prejudice the local authorities in regard to the Exchequer 
subsidy and so place their weight in the scale against 
preservation by these means. 


Housing: Forthcoming Legislation. 

In the course of a recent speech at Harrogate, the Minister 
of Health gave some indication of the contents of proposals 
in the direction of housing legislation which are shortly to 
be laid before Parliament. He foreshadowed the abolition 


of the existing differentiation between the amount of 


Exchequer subsidy available respectively for slum clearance 
and the abatement of overcrowding, and intimated that he 
would propose that for houses completed after 31st December, 
1938, the Exchequer contribution, which would take the form 
of a payment for each new house built, should be the same 
for both purposes. On the subject of rural housing, allusion 
was made to what had been done under the Housing (Rural 
Workers) Acts, and it was intimated that the total of some 
14,000 cottages which have so far been repaired and recon- 
ditioned thereunder was far from satisfactory. Intensive 
efforts were being made to make the advantages offered by the 
Acts more widely known, and the number of applications was, 
it was stated, increasing steadily. It was proposed to extend 
the operation of the Acts, which would otherwise expire 
next June. But the Minister was not satisfied that existing 
facilities for building new houses in rural areas were adequate. 
He alluded to the special problem associated with the building 
of new houses in the country in view of the fact that the gap 
between building costs and rents within the means of the 
prospective occupants was wider than elsewhere, but stated 
(rather vaguely perhaps) that he proposed to introduce 
legislation which he believed would lead to a substantial 
improvement in the conditions under which agricultural 
workers lived, and which, by improving the standard of 
rural housing accommodation, would help to make agriculture 
attractive to the workers and their wives. The hope was 
expressed that the new legislation would be passed through 
all its stages before 31st March, 1938. 





Unemployment Insurance: Domestic Workers. 

It may be briefly noted that the Unemployment Insurance 
Statutory Committee has recently reported on the Draft 
Regulations which were submitted by the Minister of Labour 
and which had for their object the bringing into unemployment 
insurance domestic workers employed by institutions. The 
report, which is published by H.M. Stationery Office (price 3d. 
net), contains recommendations that all domestic workers 
employed in the non-trading services of local authorities, 
government establishments, clubs other than proprietory 
clubs (the workers in which are at present insured), voluntary 
and other hospitals, and hostels and canteens maintained by 
private firms, should be brought into the scheme. The report 
refers to existing anomalies which the inclusion of the fore- 
going workers will eliminate, and advocates the amendment 
of the draft regulations with reference to universities and 
schools so as to avoid bringing into insurance employees in 
residential educational institutions whose work is substantially 
the same as that commonly performed by private domestic 
servants as their principal employment. It is stated that the 
Minister of Labour has the recommendations of the committee 
now under his consideration. 


Recent Decisions. 

In Shacklock v. Ethorpe, Lid. (The Times, 3 1th November), 
GrEAVES-LorpD, J., held that the plaintiff was entitled to 
recover in respect of the loss of jewellery left in the bedroom 
of an hotel of which the defendants were proprietors. The 
learned judge held that the plaintiff was not, in the circum- 
stances, negligent in leaving her jewelry in a locked jewel 
case in her bedroom with the door unlocked; and that 
the notice required to be exhibited under the Innkeepers 
Act, 1863, in order to limit the liability in respect of such loss to 
£30 had not been placed in a sufficiently conspicuous position. 

In Re Lady (Muriel) Bowden ; ex parte the Trustee v. The 
Bankrupt and Trustees under a Deed of Settlement (The Times, 
lst December), the Court of Appeal (Greene, M.R., and 
Romer and MacKinnon, L.JJ.) considered the direction in 
s. 52 of the Bankruptcy Act, 1914, to the effect that the court, 
in ordering the whole or some part of the income of a wife 
subject to a restraint on anticipation should be paid to a 
trustee in bankruptcy, should have regard to the means of 
subsistence available to the woman and her children, and held 
that the direction only meant that the Registrar must take 
all such circumstances into consideration and give such weight 
to them as he deemed fair ; and that it would not be right to 
use the machinery of s. 52 to impose ona husband the further 
burden which would be imposed if the Registrar had made 
an order having the result that the wife would obtain full 
alimony from her husband in the Divorce Court. The court, 
therefore, dismissed an appeal against a Registrar’s order 
that £3,000 a year out of a total of £5,000 a year derived from 
a post-nuptial settlement made by the husband on the wife, 
the income of which was subject toa restraint on anticipation, 
should be paid to the trustee in bankruptcy in a case where 
the bankrupt had filed a divorce petition against her husband, 
and an interim order for £10 a week had been made on 
application in the divorce proceedings pending the result of 
the application under s. 52 of the Bankruptcy Act. 

In D/S A/S Gulnes v. I mpe rial Chemical Industries, Ltd. 
(p. 984 of this issue), where the plaintiff shipowners 
sued the defendants for dead freight, demurrage and/or 
damages for detention under a charter-party providing for the 
payment of demurrage and /or dead freight if the vessel were 
detained at San Juan by any cause arising from the civil 
war in Spain, Goddard, J., intimated that it was a misuse of 
words to apply the word “detain” to the putting out of 
commission of the ship, so that she was only fit to be broken 
up, by a bomb dropped by an insurgent aeroplane at San 
Juan, and held that there had been frustration of the contract 
by the destruction of the subject-matter within the principle 
of Taylor v. Caldwell, 3 B. & 8S. 826, with the result that the 
plaintiffs were not in a position to recover thereunder. 
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Criminal Law and Practice. 


INDICTMENT BY DIRECTION OF HIGH COURT 
JUDGE. 

Tue Administration of Justice (Miscellaneous Provisions) 

Act, 1933, s. 1, abolished grand juries, and provided, under 

s. 2 (2), that “‘no bill of indictment charging any person 

with an indictable offence shall be preferred unless either : 

(a) the person charged has been committed for trial for the 

offence ; or (6) the bill is preferred by the direction or with the 

consent of a judge of the High Court 2% 

In R. v. Rothfield, the Court of Criminal Appeal on 8th 
November (The Times, 9th November) was asked to allow 
the defendant’s appeal on the ground that the judge at the 
trial had refused to quash the indictment, which had been 
preferred by leave of a judge of the High Court in accordance 
with s. 2 (2) of the 1933 Act. There had been hearings of the 
case before an alderman at the Guildhall on a number of days 
in December, 1936, and January, 1937. The next hearing 
of the case was fixed for 19th February, but on that date the 
alderman was ill, and the case was further adjourned until 
19th March. On that date it was discovered that the alderman 
would not be able to resume the hearing at all. Rather than 
commence the case de novo and recall some thirty witnesses, 
some of whom had come from distant parts of the country, 
it was decided to ask the judge in chambers for leave to prefer 
a bill of indictment on the evidence which had already been 
given plus a small portion of the evidence of one material 
witness and a number of formal witnesses. This was 
accordingly done. 

Mr. Justice Humphreys gave the judgment of the court 
dismissing the appeal and stated that the court had no 
jurisdiction to inquire into the exercise by the judge of his 
discretion in that matter under the provisions of the statute. 
His lordship also referred to the facts in order to show that 
there was no possibility of any injustice having arisen as 
a result of the exercise of that discretion. 

The words of the Act give the discretion by implication, 
and the Indictments (Procedure) Rules, 1933, made in 
accordance with s. 2 (6) of the Act, seem to contemplate that 
the judge in considering the case shall have the fullest informa- 
tion and assistance in the matter before him. Rule 4 provides 
that every application must be in writing signed by the 
applicant or his solicitor. Rule 5 provides that it shall be 
accompanied by the bill of indictment which it is proposed 
to prefer, and, unless the application is made by or on behalf 
of the Director of Public Prosecutions, shall also be accom- 
panied by an affidavit by the applicant that the statements 
contained in the application are, to the best of the deponent’s 
knowledge, information and belief, true. It must also state 
whether or not any application has previously been made 
under the rules and whether or not proceedings have previously 
been taken under the Indictable Offences Act, 1848, and the 
result of any such application or proceedings. Rule 6 provides 
that where no proceedings have been taken under the Act of 
1848 the applicant shall state the reason why it is desired to 
prefer a bill without such proceedings having been taken. 
Proofs of the proposed witnesses for the prosecution must 
accompany the application, which must embody a statement 
that the evidence shown by the proofs will be available at the 
trial, and that the case disclosed by the proofs is, to the best 
of the information, knowledge and belief of the applicant, a 
true case. The judge is given power by r. 7 to require the 
attendance of the applicant or any witness, and except where 
the judge specially directs to the contrary, the applicant may 
attend on such occasions by solicitor or counsel. 

If the judge refuses to consent to the preferment of a bill 
of indictment there would appear to be no right of appeal 
by the prosecution, on the principle ‘nemo debet bis vexari 
de eadem causa.” The Act in effect substitutes a High Court 


whom the judge has directed a bill of indictment to be 
preferred will have no more right to appeal against that 
decision than he would have had before 1933 to appeal against 
a decision of a grand jury. . This argument would also apply 
to an application to quash the indictment on the ground that 
the judge in giving leave to prefer it had exercised his discretion 
in an unjudicial manner. Though it seems strange that a 
judge should be given a completely unappealable discretion, 
nevertheless it is no different in kind from the discreticn 
formerly vested in grand juries, which in the majority of 
cases were much less qualified to exercise it. 








Repairs to Chancels. 
(Continued from p. 854.) 


THE previous article on this subject dealt with the incidence 
of the liability. In view of the interest aroused, and the 
requests from readers for further information, this article 
deals with the preservation of the right to repairs, in spite 
of the termination of tithe rentcharge on redemption or 
merger. 

The liability of a rector (spiritual or lay) to repair the chancel 
was a liability at common law, and has not been enlarged by 
statute. The Ecclesiastical Dilapidations Measure, 1923, 
relieved a spiritual rector of this liability, and transferred it 
to the parochial church council. The liability of a lay 
rector remained unaffected until the Chancel Repairs Act, 
1932, whereby the jurisdiction to enforce such liability was 
transferred from the ecclesiastical to the county courts. The 
Tithe Act, 1936, is the first of the numerous Acts of that name 
to deal specifically with liabilities to repair chancels. The 
Seventh Schedule, Part I, of that Act directs the Tithe 
Redemption Commission to ascertain inter alia the rent- 
charges in respect of which liability attached for the repair 
of any chancel, and which of those rentcharges had been 
redeemed under the Tithe Acts. 

Redemption had been previously dealt with by the Tithe 
Acts of 1846, 1860, 1878, 1918, and 1925. It occurred when 
there was no unity of ownership and the titheowner and 
tithepayer were different persons. They might mutually 
agree upon redemption for a lump sum, or one of them might 
redeem compulsorily, under the statutory powers, also for 
a lump sum. In such cases any liability to repair a chancel 
was transferred from the land, and became a burden upon 
the capital sum or annuity representing the consideration 
for redemption of the tithe rentcharge. Another kind of 
redemption occurred in cases where, in lieu of a capital sum, 
an allotment of land was made to an impropriator as com- 
pensation for the extinguishment of tithe. A private statute 
was required for this purpose, and, on subsequent sales of 
the land, the owner for the time being is deemed to be in 
receipt of the profits of the lay rectory, so as to be liable 
for repairs to the chancel. 

The same Seventh Schedule, Part I, further directs, in certain 
cases, an investigation of the rentcharges which are governed 
by the same Act, s. 21. These are rentcharges which were 
vested in the owner of the land charged on the 26th February, 
1936, and continuously thereafter until the 2nd October, 
1936. In such cases of unity of ownership, a statutory merger 
is effected by s. 21, but any liability to repair chancels is 
preserved by the same Act, s. 31 (3), which provides that 
“the land out of which the rentcharge issued . . . and the 
owner thereof for the time being, shall be subject to liability 
to repair in like manner as if the land had been land to which 
the provisions of s. 1 of the Tithe Act, 1839, apply.” 

The latter section is again mentioned in s. 31 (4) of the Tithe 
Act, 1936, whereby “ in respect of liability to repair arising 
from the ownership of land in which merger or extinguishment 
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owner thereof for the time being shall be subject to liability 


to repair in like manner as if this Act had not passed.”” Merger 
was not brought about by unity of possession, even though 
the tithe owner, having bought the land charged, did not 
collect it from himself, as tithe-payer. Conversely, if the 
landowner, as tithe-payer, bought the rentcharge, and thereby 
became the tithe-owner, this also did not cause a merger. 
The reason was that tithe rentcharge was an incorporeal 
hereditament, separate from the land, and might be conveyed 
or retained independently of a sale of the land. A deed of 
declaration was required to effect merger, but the Tithe 
Act, 1839, s. 1, provided, inter alia, that “ the lands in which 
such merger or extinguishment shall take effect shall be 
subject to any . . . liability which lawfully existed on such 
tithes or tithe rentcharge previous to such merger. . .” 
The liability to repair a chancel may therefore remain, although 
the tithe rentcharge has ceased to be payable on merger. 

The owners of tithe rentcharge, extinguished by the Tithe 
Act, 1936, have received redemption stock as compensation. 
If the tithe rentcharge was subject to the liability to repair a 
chancel, a part of the stock, issued in exchange for the rent- 
charge, is to be received by the Diocesan Authority, under 
s. 31 (2). Such part shall be equal in amount to such a sum 
as may be reasonably sufficient to provide for future 
repairs and to provide a capital sum the income of which 
will be sufficient to insure against fire. The procedure as to 
such receipt of stock is laid down by the Seventh Schedule, 
Part II, of the Act. Part I, para. 5, of the same Schedule 
provides that nothing in the Act shall prejudice the right 
of any corporation or body sued under the proviso to s. 31 (2), 
supra, or any person sued under s. 31 (3) or (4), supra, to put 
in issue the question whether liability to repair attached 
to that rentcharge on the original commutation of tithes 
under the Tithe Acts or continued thereafter. 








Company Law and Practice. 


Tuis article may at first sight appear a curious place in which to 
deal in any way with the topic of trade 
unions, but certain considerations relating to 
trade unions should undoubtedly be borne in 
mind by those about to incorporate certain kinds of companies. 
Section 382 (7) of the Companies Act, 1929, provides that 
nothing in that Act should affect the provisions of s. 5 of the 
Trade Unions Act, 1871, provided that reference in that 
section to the Companies Acts 1862 and 1867, should be read 
as a reference to the present Act. Section 5 of that Act 
provides that the Companies Acts shall not apply to any trade 
union, and the registration of any trade union under those 
Acts shall be void. 

The definition of a trade union is to be found in s. 16 of the 
Trade Unions Act, 1871, Amendment Act, 1876, which 
provides that the term ‘‘ trade union’ means any combina- 
tion, whether temporary or permanent, for regulating the 
relations between workmen and masters, or between workmen 
and workmen, or between masters and masters, or for imposing 
restrictive conditions on the conduct of any trade or business 
whether such combination would or would not, if the principal 
Act had not been passed, have been deemed to have been an 
unlawful combination by reason of some one or more of its 
purposes being in “‘ restraint of trade.’’ This is, of course, an 
extremely wide definition, and it is perfectly easy to imagine 
memoranda and articles of association containing powers or 
regulations which would render the associations governed 
by them trade unions. It is improper for any such pro- 
posed company to be registered under the Companies Acts, 
and the registrar of joint stock companies should refuse 
to do so. 

Even, however, if he should register it and issue a certificate 
of incorporation under the Companies Act, the registration 


Trade Unions. 








would, in spite of s. 15 (1) of the Companies Act, 1929, be 
void and the liability of the shareholders presumably 
unlimited : British Association of Glass-bottle Manufacturers 
Ltd. v. Nettlefold, 27 T.L.R. 527. In that case a company 
had been formed by the glass-bottle manufacturers of England, 
who already had a properly constituted trade union controlling 
that trade, principally for the purpose of acquiring a certain 
patent. The action was to enforce a call on shares held by 
the defendant and which he had refused to pay, his defence 
being that the plaintiff company was a trade union and that 
the action was instituted with the object of directly enforcing 
and recovering damages for the breach of an agreement for 
the payment by the defendant of a subscription or penalty to 
a trade union. In argument the plaintiff contended that 
it could not be alleged that the plaintiff company was a trade 
union since it had been registered as a limited liability 
company, and by s. 1 of the Companies Act, 1908 (now s. 15 (1) 
of the Companies Act, 1929), the certificate of incorporation 
was conclusive evidence that all the requirements of that Act 
in respect of registration and of matters precedent and 
incidental thereto had been complied with, and that the 
association was a company authorised to be registered, and 
was duly registered, under the Companies Acts. Dealing 
with this point, Hamilton, J., said that it was conceded 
that the fact that the registrar had registered a trade union 
as a company would, if held conclusive evidence that the 
company was validly registered although a trade union, be 
affecting the provisions of the Trade Union Act, 1871. 
He did not think that the language of s. 1 of the Companies 
Act, 1900, was such as to render it possible to contend that 
the registrar, by granting such certificate of registration, had 
made it conclusive evidence that the company was validly 
registered and was not a trade union. Such a contention 
would be a strained one because the term ‘ trade union’ was 
not referred to in the section.”” On the main question, how- 
ever, it was held that there was nothing in the constitution 
of the society to make it a trade union rather than an ordinary 
trading company, and it was therefore entitled to recover the 
amount of the call. 

In the Scotch case of Edinburgh & District Aerated Water 
Manufacturers Defence Association Ltd. v. James Jenkinson 
and Co.,5 Fraser 1159, the opposite result was arrived at. 
In his judgment Lord Trayner says: * The first plea stated 
by the defenders in this case is that the pursuers have no title 
to sue... The pursuers ”’ (i.e., the ‘‘ Association ”) ‘ sue 
as an incorporated company and if they are such the instance 
and title are not open to objection.” He then stated the 
defence, which was that registration under the Companies 
Act was void on the ground that it was a trade union, and 
referred to the statutory definition of a trade union. He 
goeson: “If, therefore, the pursuers’ company or combination , 
imposes restrictions on the conduct of any trade or business 
it is a trade union, although those restrictions are such as 
the law would compel the members thereof to observe. I 
am of opinion that the pursuers’ company is a combination 
falling within the statutory definition. By its articles of 
association there is, by Art. 42, imposed on the members 
a restriction as to employment of certain servants, and by 
Art. 39 there is a restriction imposed as to the purchase 
of certain bottles which are necessary articles for carrying 
on or conducting the trade of the members of the combina- 
tion.”” He refers to other restrictions on the members of 
the association and says that there are others which he has 
not considered, but that those he has are sufficient. Whether 
the restrictions are lawful or unlawful as in restraint of trade 
is not a question that must be considered ; they are restrictive 
conditions on the conduct of trade and therefore they brought 
the pursuers’ combination or company within the statutory 
definition of a trade union. 

It appears, however, that it is not every society which 
contains a rule which would bring it within the definition of 
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a trade union that is excluded from being registered under the 
Companies Acts. It seems to be a question of degree. In 
Aerated Water Bottle Exchange and Trade Protection Society v. 
Booth, 36 Ch. D. 765, the plaintiff was incorporated under the 
Companies Act, 1862. It was an action in which it claimed 
an injunction restraining one of its members from acting 
in contravention of a rule that no member should employ 
any traveller, carman or outdoor employee who had left the 
service of another member without the consent in writing of 
his late employer till after the expiration of two years. 
The defence was (1) that the society was a trade union and 
the registration therefore void as was pleaded in the Scotch 
case above referred to ; and (2) that the rule was unreasonable 
and void as being in restraint of trade. In his judgment 
on the trial of the action, Chitty, J., held that the rule referred 
to was an unreasonable restraint of trade. Previously he had 
said in the judgment : ‘* Now it appears to me with reference at 
least to this 44th article (which contained the rule in question) 
that is a trade union.” Of course if the effect of this article 
had been to make the society for all purposes a trade union 
its registration would have been void and it would have no 
corporate character whatever to sue and the action would 
have been bound to fail. He did not however deal any further 
with this question in his judgment, and in the Court of Appeal 
the only reference to the defence that the plaintiffs were a 
trade union is to be found in the judgment of Cotton, L.J., 
who says that he does not enter at all into the question of 
how the company is to be regarded. 

It is by no means clear with respect to how many articles 
a company may be a trade union,in the words of Chitty, J., 
in the Mineral Water Bottle Case, without becoming a trade 
union for all purposes, and so a combination which cannot be 
registered under the Companies Act. It will be seen however, 
that the danger of a proposed company being in fact a trade 
union within the statutory definition is not one that can be 
ignored, and if it is desired to impose some restrictions as to 
trading, such as controlling the conduct of businesses or 
limiting output, some form of amalgamation should be 
resorted to where the majority of the persons or companies 
interested will be able to impose the restrictions without 
having the restrictions re-embodied in regulations or rules. 
For example, where there are a number of businesses to be 
subjected to some sort of restriction a holding company can 
be found to acquire all the businesses or, if they are companies, 
all the shares in the companies, which can then be controlled 
by the majority of shareholders in the holding company. 

This question whether any association is capable of being 
a limited company or is a trade union is a perfectly separate 
question from that which arises in considering whether the 
rules of any association are enforceable or not as being in 
restraint of trade on the ground of unreasonableness. If, 
however, there are a sufficient number of rules restricting 
trade, whether enforceable or not, then the association will 
be a trade union. 








A Conveyancer’s Diary. 


THE differences in the law as to the distribution of the estate 
of deceased persons effected by the A.E.A., 


Meaning of 1925, have had some repercussions in various 
* Relations ”’ ways which are not directly the result of 
in a Gift by the new law. 

Will. One instance of that is to be found in the 


recent case of Re Bridgen : Chaytor v. Edwin 
[1937] W.N. 378; 81 Son. J. 922. 

The facts there were that a testatrix who died in 1930 
left a will dated inthe same year. The will was in the following 
terms: “‘In case of my immediate decease, I wish Ethel 
and Hilda Harding to take possession of all my possessions 


to be held in trust after my death and divided equally amongst 
all my relations.” 

The testatrix left surviving her several children of deceased 
sisters and a grandchild of one of such sisters. 

The question, of course, was what was the meaning of 

‘all my relations ”’ ? 
Now, before 1926 there can be no doubt the word 
relations ”’ in a will was to be construed as meaning the 
persons who under the Statutes of Distribution would have been 
entitled to the personal estate upon an intestacy. That was 
laid down as a rule of convenience a long time ago (see the 
cases referred to in Jarman on Wills, 7th ed., vol. 3, p. 1601). 
The rule was founded upon the impracticability in most cases 
of ascertaining the object of the gift if “ relations ’’ were to be 
construed in the strict sense of including all those in any 
degree of consanguinity to the testator. Presumably had 
no such rule been adopted the gift would have failed for 
uncertainty. 

The question in Re Bridgen was whether the same rule now 
applied, substituting the A.E.A., 1925, for the Statutes of 
Distribution. 

It will be remembered that by s. 40 (1) of the A.K.A., 1925, 
it is enacted that ‘‘ References to any Statutes of Distribution 
in an instrument inter vivos made or in a will coming into 
operation after the commencement of this Act shall be 
construed as references to this Part of this Act ; and references 
in such an instrument or will to statutory next-of-kin shall be 
construed, unless the context otherwise requires, as referring 
to the persons who would take beneficially on an intestacy 
under the foregoing provisions of this Part of this Act.” 

I do not think that helps very much as, of course, there is 
not in such cases as we are considering any reference in any 
instrument or will to the Statutes of Distribution, although 
it might be said that by analogy a reference in any rule which 
refers to those Statutes should be construed as referring to the 
A.E.A., 1925. 

It is to be noticed that the rule confined persons taking under 
the description of “ relations ” to those who would have been 
entitled under the Statutés of Distribution, so that children 
of living next-of-kin were excluded. The rule also would not 
have been extended by implication so as to include any such 
children. Thus, in Rayner v. Mowbray, 3 B.C.C. 234, a 
testator in giving a bequest to relations excluded a nephew, 
the son of a living sister, and it was held that that was not 
sufficient to include by implication others in the same degree 
of relationship to the testator as the excluded nephew. 

It then remained to be considered how far the old rule 
applied. There is nothing in the A.E.A., 1925, which directly 
affects the rule, and consequently it might be said that the 
rule still holds and that in looking for those entitled to take 
under a gift resort must still be had to the Statutes of 
Distribution. If the rule was convenient before, it was, 
it might be contended, equally convenient after, the commence- 
ment of the A.E.A., 1925, there being no more difficulty 
after that time than before it in ascertaining who the persons 
were who under the Statutes of Distribution would have been 
entitled. However, Clauson, J., seems not to have regarded 
that as a possible solution, and he decided that now the persons 
to take under the gift to relatives were those who under the 
new law would have been entitled upon an intestacy. 

It was contended before his lordship that as the rule in 
question was merely a rule of convenience, it was open to the 
court to adopt a new rule which would include all persons 
who were within the class of next-of-kin, but not in fact 
entitled by reason of having a parent or ancestor living who 
was also within the class. After all, a nephew, the son of 
a living brother, is certainly a relation, but is excluded under 
the rule. Clauson, J., did not see his way to concede to that 
suggestion. 

In the course of his judgment, after referring to the old rule 
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estates upon an intestacy, his lordship said: ‘‘ The effect of 
the alteration in the law is that whereas previously the 
court would have had to find the persons entitled under the 
Statute of Distributions, it is now obliged to find the class of 
persons indicated as beneficiaries under the A.E.A., i925. 
It has been suggested, however, that as the rule adopted 
before the change in the law is one of convenience only, the 
court can now adopt another rule of convenience and can 
define the word ‘relations’ by reference not necessarily to 
those who would actually take under that Act in case of an 
intestacy, but to that limited class of persons now recognised 
by the legislature as potential beneficiaries. But the rule of 
convenience has been adopted that ‘relations’ should be 
construed as meaning those who took under the Statute of 
Distributions. The change in the law, while it has substituted 
a new class in certain respects, should not be taken as altering 
the rule beyond strict necessity. I cannot adopt the new 
rule that the term ‘ relations’ is to be construed as referring 
to the persons within the class of consanguinity indicated 
by the Act as possible beneficiaries.” 

Consequently, the learned judge held that the estate should 
be divided amongst the persons who would have been entitled 
under the A.E.A., 1925, if the testatrix had died intestate, 
but as the gift was “ equally amongst all my relations ” the 
division should be per capita. 


In referring last week to the utility of the attornment 
clause in a mortgage, I said: “and a 


Attornment mortgagee might also claim possession 
Clauses in by specially endorsed writ under R.S.C., 
Mortgages— Ord. 3, r. 6, and obtain judgment under 


Action for Ord. 14, r. 1 (see Mumford v. Collier 
Possession. (1890), 25 Q.B.D. 279).” A correspondent 
points out that I omitted to notice the 
amendment to Ord. 3, r. 6, which has now been made adding 
a new paragraph (3a) expressly bringing within the scope 
of the rule a claim for “* possession of any property forming 
a security for the payment of money,” so that there is no need 
now to rely upon Mumford v. Collier. I am much obliged to 
our correspondent for calling attention to this omission. 








Landlord and Tenant Notebook. 


A rew weeks ago, when dealing with the question of the effect 

of forfeiture on a tenant's option to purchase 
Forfeiture : (81 Sox. J. 896), I mentioned a Scottish 
Election decision, Penman v. MacKay [1922] S.C. 
Evidenced 385, and ventured the suggestion that, 
by Writ. on the facts of that case, the landlord might, 

according to English views, have been held 
to have put herself out of court when she “ reserved ” her right 
of re-entry. It is well known that our law of forfeiture has 
developed in a way which makes it incumbent upon a lessor 
to tread very warily when his right has accrued, and that a 
false move may result either in his losing the right if he wants 
to retain it or possibly in his exercising it when he desires to 
keep the lease alive. 

Now the value of a writ issued by a landlord as manifesting 
unequivocal intention to avail himself of his right of re-entry 
has often been exemplified. As recently as in Woolwich 
Equitable Building Society v. Preston [1937] W.N. 377, in which 
it was held that mortgagees effectively ‘‘ entered upon and 
took possession of” premises—the mortgagor having attorned 
tenant to them and defaulted and thus brought their right 
of entry and possession into being—by issuing a possession 
summons, Clauson, J., said that in the eye of the law, the issue 
of proceedings claiming possession simpliciter of the land had 
precisely the same effect as re-entry and taking possession, and 
cited Moore v. Ullcoats Mining Co. Ltd. {1908} 1 Ch. 575 (of 





which more later). 





The learned judge’s statement of the law concerned the 
meaning of “‘enter”’ rather than the question of making up 
one’s mind, but it is of interest to consider whether a writ 
must necessarily claim possession simpliciter in order to satisfy 
the requirement of unequivocal election. A landlord who 
decides to re-enter under a power usually desires a great many 
more things than possession ; how wide can he safely open his 
mouth ? And once it be opened, must he resist all temptation 
if the tenant offers him what he has not demanded ? 

Examples of forfeiture proceedings failing because of incon- 
sistent claims were afforded by Evans v. Davis (1878), 10 Ch. D. 
747, and Moore v. Ullcoats Mining Co. Ltd., supra. In the 
former the cause of forfeiture was the carrying on of a 
prohibited business and the displaying of a prohibited sign. 
The writ was indorsed not only with a claim for possession 
and a claim for damages but also with a claim for an injunction 
to restrain the defendants from carrying on the kind of 
business and affixing the kind of sign prohibited by the 
agreement for a lease. The statement of claim repeated these 
claims, and also recited the plaintiff’s willingness to grant the 
lease. Fry, J., held that the claim asked for an injunction to 
give effect to the agreement for a lease and, inconsistently, 
for its determination. He granted the injunction, but without 
costs. In Moore v. Ullcoats Mining Co. Ltd, supra, the breach 
of a covenant and condition to permit inspection of a demised 
mine was the cause of action as regards ejectment, but the 
writ, besides claiming possession, mesne profits and damages, 
and the appointment of a receiver, asked for an injunction 
to restrain the breach of another covenant, namely, a covenant 
to work the mine properly, and an order for inspection. 
Warrington, J., held that a writ claiming possession simpliciter, 
and any further relief incidental to a claim for possession, would 
be unequivocal ; but the claim for an order for inspection and 
the claim for an injunction were necessarily made on the 
footing that the lease was in existence, so possession could not 
be obtained. 

It is of interest that in both the above cases it was argued, 
on behalf of the respective plaintiffs, that all they meant to 
ask for by their claims for injunctions was interlocutory relief. 
In neither case was the court much impressed by what may 
well be considered afterthoughts, for the writs did certainly 
not in terms ask for injunctions until the plaintiffs should be 
able to recover possession. But the availability of such a 
remedy was recognised, and an aptly-worded claim would not 
therefore put the writ outside the category of a writ asking 
“ for possession simpliciter, and any further relief ‘incidental 
to a claim for possession.” 

What else can a landlord safely do ? It is usually in connec- 
tion with payments of rent that the question arises. It is now, 
of course, elementary that if the lessor accepts rent while 
aware of a cause of forfeiture he cannot afterwards (unless the 
cause be of a continuing nature) issue a writ for possession. 
In Dendy v. Nicholl (1858), 4 C.B. (N.s.) 376, the defendant 
infringed a covenant against alienation in March, 1854, and the 
plaintiff, his landlord, knew of the breach, but after suing for 
and receiving payment of a gale of rent in May, 1857, he 
issued ejectment proceedings the same day, relying on the 
breach of covenant and on non-payment of some rent 
previously due. The former action was held to be an 
unequivocal determination to treat the tenancy as existing. 

But a number of other cases show that the receipt of 
“rent” after the issue of an unequivocal writ is not fatal. 
The very shortly decided, or at all events reported, decision 
in Doe d. Morecraft v. Meux (1824), 1 C. & P. 346, established 
the principle. The lessor brought proceedings on the ground 
of breach of a condition to repair on notice, and received 
rent after the issue of the writ. This was held to be no 
waiver; Abbott, C.J., might have said the payment could 
not be rent. 

In Toleman v. Portbury (1871), L.R. 6 Q.B. 245; (1872), 
L.R. 7 Q.B. 344, forfeiture proceedings were taken on the 
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grounds of breach of a covenant and condition against holding 
auctions on the demised premises and of non-payment of 
rent. The defendant offered the rent and costs under the 
Common Law Procedure Act, 1852, s. 212; the tender was 
refused, and he then artfully paid the amount into court. 
The plaintiff cautiously left it there. Cockburn, C.J., said : 
‘If what had been done amounted to a recognition of an 
existing tenancy, I should at once agree that the plaintiff 
could not take advantage of the previous forfeiture ; but this 
was not a voluntary receipt,” and this reasoning was upheld 
in the Exchequer Chamber, when Kelly, C.B., further said : 
it is said that it is an injustice that the plaintiff 
should be able to maintain the forfeiture and still have rent 
but . . . he is clearly entitled to the money, either as 
rent if there were no forfeiture, or as mesne profits if there 
was.” 

The landlord in Avans v. Enever [1920] 2 K.B. 315, 
took the matter further, for after the tenant had been 
adjudicated bankrupt he brought an action for forfeiture on 
the ground of non-payment of rent and was paid, and 
accepted, rent and costs under C.L.P.A., 1852, s. 212; and 
then brought another action for forfeiture on the ground of 
bankruptcy. It was held, distinguishing Dendy v. Nicholl, 
supra, that the former action was “only incidentally for 
rent’: it was mainly for recovery of possession, and did not 
recognise any tenancy ; while the acceptance of the amount 
paid under the statute was no recognition, as had been 
suggested in the dictum of Kelly, C.B., cited above. 

And in Civil Service Co-operative Society, Ltd. v. McGrigor’s 
Trustee [1923] 2 Ch. 347, the plaintiffs were even more 
venturesome. After serving a forfeiture notice (on the ground 
of bankruptcy) on the 13th November and issuing a writ for 
possession on the 28th of that month, they wrote on the 
28th December demanding payment of £200 odd, including 
‘to rent, December 25, £175” (the rest related to rent of 
radiators and to water-rate). The defendant sent a cheque 
for the full amount by return, and the plaintiffs cashed 
Kven so, it was held that the issue and service of the writ 
in ejectment had been such a final election by the landlord 
to determine the tenancy that a subsequent receipt of rent 
was no waiver of the forfeiture. 

Another way of putting it would be to say that whatever 
the parties chose to call it, payment in respect of any period 
since the service of the writ was not rent and therefore did 
not evidence the recognition of the tenancy as continuing to 
exist. 

By parity of reasoning, no action for rent can successfully 
be brought after forfeiture. This was shown by Jones 
Carter (1846), 15 M. & W. 718, when, the defendant’s plea 
to ejectment brought on the ground of forfeiture for breach 
of covenant to work mines and for non-payment of rent 
having been withdrawn on the 3rd December, the plaintiff 
commenced an action, for “* rent due ” on the 29th September, 
in the January following. True, the rent originally reserved 
was forehand rent payable half-yearly, but the writ in eject- 
ment had been served on the 19th April, and this, said 
Parke, B., was “‘ an unequivocal act, indicating the intention 
of the lessor to avail himself of the option given to him, 
and notified to the lessee, after which he could no longer 
consider himself bound to perform the other covenants in 
the lease.”’ 





Our Camees Cour Letter. 
THE RENT OF VERMINOUS HOUSES. 


THE above subject has been considered in two recent cases. 
In Weeks v. Gosling and Wife, at Wantage County Court. 
the claim was for £16 5s. as one quarter’s rent of a shop at 





Stanford-in-the-Vale. The counter-claim was for £25 in respect 


of damage by an infestation of rats. The plaintiff's case was 
that in December, 1931, the premises were let on a lease for 





five years at £65 a year, but were found locked up in March, 
1932. The premises had been licensed as a slaughter-house 
in 1932, and had since been used as a café for three years 
without complaint. The first defendant’s case was that the 
lease was not signed by himself but by his wife, and he was 
not liable for the rent. The case for the second defendant 
was that there were rats during the occupation of a previous 
tenant, and the premises had since become known as “ the 
rat-house.” His Honour Judge Cotes-Preedy, K.C., gave 
judgment in favour of the first defendant, and in favour of the 
plaintiff against the second defendant on the claim and 
counter-claim. No order was made as to costs, except that 
those of the first defendant were referred to the Registrar. 

In Bull v. Wilson, at Cambridge County Court, the claim was 
for £10 as arrears of rent, and the counter-claim was for £15 
as damages for negligence. The claim was admitted, and the 
defendant’s case on the counter-claim was that in June, 1936, 
the plaster fell from one of the walls, and bugs came through 
from the plaintiff's house next door. No claim was made for 
repairs, as the defendant had been under notice to quit for four 
years, but bedsteads and mattresses had been damaged to the 
amount claimed. The plaintiff denied that the bugs came from 
his house, and his case was that, although the defendant had 
been sued for rent in January, 1937, no complaint was made 
about bugs. His Honour Judge Farrant gave judgment for 
the plaintiff on the claim and counter-claim with costs. 
Compare a previous note under the above title in the “‘ County 
Court Letter,” in our issue of the 9th October, 1937 
(81 Sox. J. 812). 


OUTGOING TENANT’S CLAIM FOR HAY. 

In the recent case of Bury v. Rothwell, at Malvern County 
Court, the claim was for £78 12s., as the value of ricks of hay, 
and the counter-claim was for £86 for arrears of rent (£26 5s.) 
and the cost, inter alia, of fencing the ricks. A preliminary 
objection was taken that the county court had no jurisdiction, 
as the matter was one for arbitration under the Agricultural 
Holdings Act, 1925. The objection was overruled, and the 
plaintiff's case was that his tenancy had expired on the 
29th September, 1932, when he had left the hay for the incoming 
tenant, according to custom. The value of the hay at 50s. 
a ton was £86 2s. 6d., and the omission to thatch was due to 
the impossibility of obtaining straw, and also to the warning 
that the plaintiff would be a trespasser if he went on the land 
after the expiration of his tenancy. The defendant’s case 
was that no permission had been asked to thatch the ricks, 
which had been damaged by weather and cattle, so that the 
hay had rotted. His Honour Judge Roope Reeve, K.C., 
held that a custom existed for an outgoing tenant to leave the 
hay, and the plaintiff was entitled to be paid a reasonable 
price, i.e., £40. The land kad been left in bad condition, 
however, and the plaintiff was only entitled to judgment on 
the claim for £13 15s. and costs. On the counter-claim the 
defendant was entitled to recover £30 2s. 6d. and judgment 
was given accordingly with costs, the respective amounts to 
be set off. 

THE YIELD OF OAT CROPS. 

In Robertshaw v. Lishman, recently heard at Ripon County 
Court, the claim was for £43 in respect of damage to a crop of 
oats. The plaintiff's case was that his 8-acre field was sown 
with oats in March, and the field was “ thistled”’ in June, 
when the crop was fairly good. The average yield was six 
to seven quarters per acre, and the field in question should 
have yielded three to four quarters, but the defendant's 
sheep broke in and damaged the crop. The defendant’s case 

was that the land was very poor, and the crop had segged, 
as the result of an attack by the frit fly. The land was in 
such a poor state of cultivation that it could not have produced 
anything like the alleged yield per acre. His Honour Judge 
Gamon gave judgment for the defendant, to whom the sum 
of £7 in court was ordered to be paid out. 
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Practice Notes. 

EXTENSION OF TIME FOR LEAVE TO APPEAL. 
THE time for bringing an appeal to the Court of Appeal from 
an interlocutory order is fourteen days from the time when 
the order was pronounced or when the appellant first had 
notice of the order; but the master or judge who makes 
the order, or the Court of Appeal, may “‘ enlarge the time ”’ 
(Ord. LVIII, r. 15); whether the time should be extended is a 
matter for the discretion of the court. If there is a reasonable 
explanation for the delay and if, in the circumstances of the 
pase, it would be unjust not to enlarge the time, the application 
will be granted. 

Such a case was Kevorkian v. Burney (1937), 54 T.L.R. 
19; 81 Sox. J. 900. An art dealer in New York sued an art 
dealer in London for the return of £3,335, the price he had paid 
for a statue. On the 23rd July the master ordered security 
for the defendant’s costs and on the 27th July an appeal from 
this order was dismissed. No application was then made for 
leave to appeal. The plaintiff was in America ; it was not 
possible to get his instructions before the end of the sitting and 
nothing could be done during the Long Vacation; but on 
the 14th October the plaintiff applied to Goddard, J., in 
chambers (who had dismissed the appeal from the Master) 
for leave to appeal. Leave being refused, the present 
application was made to the Court of Appeal. 

Greer, L.J., declared that it was reasonable in July not to 
ask for an extension of time before taking the instructions 
of the client who was then abroad. Not to extend the time 
would, in this case, be a “ denial of justice.” 

No rules can be laid down defining when leave will be given ; 
the words of the rule are general and unrestricted. ‘“ I know 
of no other rule than this,” said Lord Esher, M.R., in Jn re 
Manchester Economic Building Society (1883), 24 Ch. D. 
188, 497, “‘ that the court has power to give the special leave, 
and exercising its judicial discretion is bound to give the 
special leave, if justice requires that that leave should be 
given.” (Rule 15, at that date, contained the words ‘‘ except 
by special leave of the Court of Appeal,” but Swinfen Eady, 
L.J., in In re Wigfull & Sons’ Trade Marks [1919] 1 Ch. 52, 
59, did not think that the change in the words of the rule had 
changed its application.) 

A mistake of a solicitor’s clerk was not regarded by the 
Court of Appeal in Re Helsby [1894] 1 Q.B. 742, 745, as “ special 
circumstances ”’ justifying the extension of the time for 
appealing. Both branches of the profession are treated alike, 
for in In re Coles v. Ravenshear [1907] 1 K.B. 1, a mistake 
made by leading and junior counsel in the requisite time 
limit was equally held to be no justification. Lord Collins, 
M.R., however, had he felt himself at liberty, would have 
extended the time, wisely observing :— 

‘ The relation of rules of practice to the work of justice 
is intended to be that of handmaid rather than mistress ”’ 
(at p. 4). 

In Baker v. Faber [1908] W.N.9, however—a case of a similar 
mistake—the Court of Appeal extended the time for appealing 
under Ord. LXIV, r. 7, which confers a general power 
“to enlarge or abridge the time appointed by these rules 

upon such terms (if any) as the justice of the case may 

require,” and Cozens-Hardy, M.R., suggested an amendment 
of Ord. LVIII, r. 15. The rule was subsequently amended, 
but despite this, a court refused leave in Selwyn v. Baker 
(1924), W.N. 195 (where the solicitors had made a mistake 
upon the construction of the rule), holding that “‘ there was 
no special ground for granting the indulgence ”’: per Pollock, 
MLR. 

As Scott, L.J., however, pointed out in Kevorkian v. Burney, 
supra, neither the change in the rule nor the decision of 
1908 was drawn to the attention of the court in the 1924 
case. Had that been done, leave might well have been given. 
Greer, L.J., stated that the present case was not one of 








mistake made by legal advisers, but a case of a difficulty in 
communicating in time with the lay client who was abroad. 

The ultimate test is: Would it be a denial of justice in 
a given case not to extend the time ? 

But the application must be made promptly, for although 
Kevorkian won his appeal, he lost his costs because he might 
have applied on the first day of term. 

VENUE IN THE COUNTY COURT. 

The usual venue of an action in the county court is the 
court of the district in which the defendant resides or carries 
on business. The plaintiff, however, has the alternative— 
subject to the exceptions in the County Court Rules, 1936, 
Ord. II, r. 1—of bringing the action in the court for the 
district in which the cause of action wholly or in part arose : 
Ord. II, r. 1 (1) (a) (6). To this privilege the new rules 
add a significant exception : 

‘* Where the action is founded on a contract for the sale 
or hire of goods and payment is to be made by instalments,” 

the action must be brought in the court for the district where 
the defendant resides or carries on business. The paragraph 
specifies two exceptions where the other venue is permissible 

(a) where the claim exceeds £20 ; 

(b) where the contract was made in the district of the 
proposed venue by the defendant or by someone authorised 
on his behalf and he or his authorised agent was present 
at its making: Ord. II, r. 1 (3) (a) (8). 

An action was brought upon a guarantee to secure the 
payment by instalments of the price of a bicycle. The 
guarantor had undertaken to pay in London the unpaid 
balance on default of payment by the purchaser of the instal- 
ments. A default having occurred, the finance corporation 
sought to sue the guarantor in the Shoreditch County Court 
on his guarantee. The registrar, however, refused to allow 
the summons. They accordingly obtained an order nisi 
against the registrar and the guarantor, calling on them to 
show cause why the registrar should not cause a summons 
to be issued upon the guarantee. 

They argued that the action was against a guarantor, that 
the guarantee provided for payment in London at the 
corporation’s offices, i.e., within the Shoreditch district, that 
the action could be brought in the court of the district where 
the cause of action arose, i.e., at Shoreditch, and that it was 
not an action founded on a contract for the sale of goods 
for which payment is to be made by instalments. 

The point is by no means a technical one, but a matter of 
substance, and, indeed, of moment to litigants in the county 
court. A person who is sued for a small sum in a county 
court situate away from his home or business may find it a 
hardship to spend time and money upon travelling to defend 
the case. On the other hand, for that very reason, he may 
not attend and decide to let judgment go by default. To such 
a defendant it is important that he be served in the district 
where he lives or carries on business. 

The Divisional Court recently considered the scope of this 
rule, and gave, if one may say so, a sensible and salutary 
decision. They discharged the order nisi and held that this 
action was really founded on a contract for the sale of goods 
for which payment is to be made by instalments, and that it 
could only be brought in the court for the district where the 
defendant resided or carried on business (R. v. Shoreditch 
County Court Registrar: ex parte Saxon Finance Corporation 
Lid. (1937), 54 T.L.R. 53). 

“The object of the rule,’ observed Lord Hewart, L.C.J. 
(at p. 54), “‘ is not to cause undue hardship to defendants who 
are not likely often to be persons of considerable means.” 
“The primary provision of the rule” (he continued) 
‘“isthat the plaintiff must seek the defendant and not bring 
him to give his answer where the plaintiff may be.” 

Now, it is true that this was an action upon a guarantee, 
but the action would be concerned “also and inevitably ”’ 
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with the contract for the sale of the bicycle. The guarantee 
was a contract, but the contract of sale—the principal 
contract—was “ written all over it’’: “it is the contract of 
sale which alone gives meaning to the guarantee.” Indeed, 
that contract it was which alone contained the terms upon 
which the guarantee was to operate. If the contract of sale 
were taken away, “‘the whole substratum of the guarantee 
would go”: it would be “in the air, unintelligible and 
inexplicable.’’ Since the contract of sale was, in this sense, 
‘the foundation ”’ of the action, the action, in the words of 
the rule, was manifestly “‘ founded on” that contract. 

Humphreys and du Parcq, JJ., also delivered short 
judgments to the same effect. ‘‘ The words should be given 
their ordinary meaning,’ said Humphreys, J.; where an 
action is dependent on a document, it is, at least in part, 
founded on that document. 

“ The substance of the matter ’’ must be regarded as “ the 
intention of the Legislature,” was the view of du Paregq, J. 

‘* The Legislature does not intend persons to be harassed 
by actions being brought against them in districts remote 
from the places in which they live or carry on business 

when the claims against them are small and of a 

particular nature.”’ 

This decision is a welcome example of the modern tendency 
to interpret rules of practice not as a rigid, pedantic code, 
but in a broad and liberal spirit and with the object of securing 
justice to both parties. 








To-day and Yesterday. 


LEGAL CALENDAR. 


29 NoveMBER.—On the 29th November, 1897, Lord 
Halsbury, after suffering a good deal of 
criticism over his judicial appointments, earned a full measure 
of praise by making Sir Walter Phillimore a Justice of the 
High Court. The gesture was particularly meritorious as the 
new judge was a political opponent of a very violent kind. 
The only danger was considered to lie in the fact that he had 
shown himself inordinately given to “strong” views on 
certain subjects and on occasion had been rather too voluble. 
The general view was that “if he could keep his eloquence 
down and hide with scarlet and ermine his views as effectively 
as his waistcoat ’’ he would make a good judge. 


30 NoveMBER.—On the 30th November, 1743, Robert 
Jocelyn, Lord Chancellor of Ireland, took 
his seat in the House of Lords with the title of Baron Newport. 
In all he held the Great Seal for seventeen years. 
the qualification of high legal attainment, he held a high 
character in public affairs as well as in private life. He was 
an enlightened patron of letters and the arts, and gave help 
to Handel when he visited Dublin. 


Besides 


1 Decemper.—On the Ist December, 1794, * the trial 
of John Thelwall at the Old Bailey for 
high treason commenced. 


2 DecemBerR.—On the 2nd December, 1785, three bold 
robbers found Mr. John Dickens, a Gray’s 

Inn attorney of No. 8 Holborn Court (as South Square was 
then called) too much for them to cope with. Sitting in an 
inner room, he heard first a loud knock at the door of the 
outer one and then the voice of his old servant crying: 
‘Lord bless me! Here are three men with pistols!’ With 
admirable presence of mind, he shot the bolt of the intervening 
door, slipped on to the landing by another way and locked 
the three intruders in from the outside. He then gave the 
alarm and they were easily secured. There was found on 


them property which they had robbed a few evenings before 


3 Decemper.—Those who believe that the English have a 
natural tendency to religious toleration 
would do well to study the case of The Queen v. Clarkson, 
in 1891. 
its admirable charity, incurred a considerable degree of 
unpopularity and one Sunday nine of its bandsmen marching 
through Eastbourne attracted the attentions of a mob of 
people 1,500 strong, many of them armed with sticks, who 
insulted them right and left and sang parodies of their hymns. 
The small police force could do nothing, but later the authori- 
ties, backed by the Mayor, prosecuted the nine bandsmen 
for conspiracy to commit a breach of the peace and for 
unlawful assembly. After a trial at the Old Bailey before 
Hawkins, J., they were convicted on the latter charge on the 
3rd December, 1891, but the conviction was quashed. 

4 DecemMBER.—In Queen Anne’s day, Beau Feilding 

enjoyed considerable notoriety as the last 

survivor of the Restoration rakes. In 1705, he achieved 
the distinction of making two marriages in three weeks, 
one to a young woman who had been palmed off on him as 
an heiress, and the other to the Duchess of Cleveland, 
Charles II’s old mistress. He was tried at the Old Bailey 
on the 4th December, 1706, for bigamy. Convicted, he got 
off, of course, by “ pleading his clergy.” 
Mr. Justice Crowder, of the Court of Common 
Pleas, died in harness. For six years he 
had served as a judge, when, in 1859, he was stricken 
with inveterate ague affecting his heart. The repose of the 
long vacation spent at Brighton, enabled him to resume 
his seat in Michaelmas term, but on the 5th December, he 
died. He had sat in Chambers two days before. 


5 DECEMBER. 


THE WEEK’s PERSONALITY. 

Or all the strange figures that the panic aroused in England 
by the French Revolution swept into the dock, John Thelwall 
was among the most singular. When he stood at the Old 
Bailey on the Ist December, 1794, he was not making his 
first acquaintance with the law, for as a boy he had been 
articled to an attorney, having been snatched away from the 
study of divinity by a legal relation after work as a tailor’s 
apprentice and in the family silk mercery business had proved 
uncongenial to him. In his new occupation he had speedily 
avowed his distaste for copying “the trash of an office,” 
and having persistently neglected his law books for the poets 
and philosophers, soon turned away to journalism and 
polities. From being a Tory he changed to a Jacobin and 
a subversive. Conquering a slight lisp, he developed the 
voice of a demagogue and the talents of an orator. And 
now, at thirty, this small compact muscular man stood in 
the dock on a charge of treason for seditious speeches. At 
the opening of the trial he handed a note to his counsel, 
Erskine, saying he wished to plead his own cause. “ If you 
do, you will be hanged,” was the answer. “ Then I'll be 
hanged if I do,” he replied. He was acquitted with applause 
and lived till 1834 in domestic happiness and political agitation 
widely honoured for his intelligence and his integrity, but 
always violent. 

POLITENESS TO PoLIcE OFFICERS. 

“If you are a member of the Bar, you never talk to a 
stranger, never pick up a little girl and you are extraordinarily 
polite to the police. That is one of the things you learn 
by practising in these Courts.” Thus wisely spoke a dis- 
tinguished silk at the Old Bailey recently. Perhaps he was 
thinking of the celebrated occasion when Sir Alexander 
Cockburn, then Attorney-General, and Serjeant Ballantine 
were nearly arrested in Piccadilly for protesting against a police- 
man’s handling of adrunken woman. ‘‘ You are well-known to 
the police,” declared the officer of the law as he laid hands on 
the Law Officer of the Crown. Mr. Justice Grantham, 





from the chambers of the future Chambre, J. 





once practised civility towards the Force with ironical 





In those days the Salvation Army had, in spite of 
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humour. Late one night at the Newcastle Assizes he slipped 
out of the judges’ lodging to post a letter. The police 
officer on duty outside, mistaking him for a servant, asked 
whether “the old —— had gone to bed yet.” Grantham 
replied that he thought not. A little while after he had 
returned to the house, he opened his bedroom window and 
called out : “* Officer, the old —— is just going to bed now.” 


DANGER IN STRANGERS. 

The great Sir Charles Russell, when he was a member of 
Parliament, once experienced the danger of dealing with 
strangers. The young secretary of a schoolboys’ football 
club in his constituency approached him for a subscription, 
and obtained half a guinea. The child’s mother who had 
been deserted by her husband, noting this kindness, wrote 
to him to ask whether he would be good enough to obtain 
her a divorce and forward it in the enclosed stamped envelope. 
Once again the great advocate responded, enquired into the 
case and provided the woman with counsel and solicitors, 
bearing the cost himself. At this point the grotesque 
entered into the story, for the husband, having heard a 
distorted version of the events, made a never-to-be-forgotten 
application in chambers to join Sir Charles as co-respondent. 
As the parties were of the humblest class, the Registrar 
was dumbfounded, but an explanation was immediately 
provided by the petitioner’s solicitor and the application 
was dismissed. 








Reviews. 


Income Tax Grossing up and Deduction Tables. 
London: Gee & Co. (Publishers), Ltd. 1s. net. 
These useful tables are very legibly printed on both sides 

of a large card designed to be hung up for ready reference. 

To those conceraed in such calculations they should be of 

great service. The figures are carried from ld. to £10,000. 


1937. 


The Roentgenologist in Court. By SamuEL Wricut DonaLpson, 
A.B., M.D., F.A.C.R. 1937. Medium 8vo. pp. xiv and 
(with Index) 230. Springfield, Illinois: Charles C. Thomas. 
London: Bailliere, Tindall & Cox. Price 18s. 

English lawyers may perhaps be mystified by the title of 
this book from the United States. It is in fact a definition of 
the position of the radiologist in law, relating his rights and 
obligations to the general body of American medical juris- 
prudence. It is for practitioners of medical radiology that 
this work is primarily designed, and it accomplishes their 
introduction to the ways of the law with admirable clarity 
and a wealth of citations of judicial decisions. Save for the 
excellent advice as to demeanour and conduct when called as 
a witness, the English medical man will not, of course, find 
this book useful as a guide, since the study: of the principles 
of a system of foreign law would be rather misleading and 
confusing than otherwise. But a barrister or solicitor confronted 
with a medico-legal problem will find in these pages much to 
direct his mind to fresh aspects of the matter and many 
solutions suggested by the handling of similar cases in courts 
administering a law, the roots of which lie in the same soil 
as those of our own. 


Books Received. 

The Journal of Comparative Legislation and International Law. 
Vol. XIX. Part IV. November, 1937. London: Society 
of Comparative Legislation. Price 6s. 

Gibson's Divorce Law. Thirteenth Edition, 1937. By ARTHUR 
WeELDon, Solicitor, and L. Crispin WaRMINGTON, Solicitor. 
Royal 8vo. pp. lii and (with Index) 204. London: The 


Gibson’s Probate Law. Thirteenth Edition, 1937. By ArrHur 
WELDON, Solicitor, H. Grsson Rivineton, M.A. (Oxon), 
and L. Crispin Warmineton, Solicitor. Royal 8vo. 
pp. lx and (with Index) 180. London: The ** Law Notes ”’ 
Publishing Offices. 15s. net. 

This Democracy. By JoserH Yauupa, LL.B., of the Inner 
Temple, Barrister-at-Law. 1937. Crown 8vo. pp. xvi and 
(with Index) 146. London: Sir Isaac Pitman & Sons, 
Ltd. 5s. net. 


The Companies’ Diary and Agenda Book, 1938. Edited by 


Herbert W. Jorpan, Company Registration Agent. 
London: Jordan & Sons, Ltd. 4s. net. 

The Income Tax Act, 1918, and Finance Acts. Supplement 
No. 6. 1937. London: H.M. Stationery Office. 1s. net. 








Obituary. 
Sir STANLEY JOHNSON. 

Sir Louis Stanley Johnson, solicitor, a partner in the firm 
of Messrs. Stanley Johnson & Allen, of London Wall, E.C., 
died at his home at Kingston Hill on Tuesday, 30th November, 
at the age of sixty-eight. He was admitted a solicitor in 
1899. He was Mayor of Hackney throughout the war, and 
he was one of the founders of the Disabled Soldiers and 
Sailors (Hackney) Foundation. From 1918 to 1924 he was 
Conservative M.P. for East Walthamstow, and in 1920 he 
received the honour of knighthood. Sir Stanley was a 
member of the Court of the Basketmakers’ Company. 

Mr. R. A. SWAN. 

Mr. Robert A. Swan, Barrister-at-Law, formerly Puisne 
Judge of Trinidad and Tobago, died at St. Aubin’s, Jersey, 
on Wednesday, 24th November, in his eighty-ninth year. 
Mr. Swan was called to the Bar by Lincoln’s Inn in 1887. 


Mr. G. A. REDMAN. 


Mr. George Alfred Redman, M.A., solicitor, of Mayfield, 
Sussex, died on Monday, 15th November, at the age of fifty- 
five. Mr. Redman was educated at Rossall School and 
Trinity College, Cambridge, and was admitted a solicitor in 
1908. He practised at Heywood, where he was a partner in 
the firm of Messrs. Banks, Kay & Redman, until about ten 
years ago, when he removed to Mayfield. 








Notes of Cases. 

Judicial Committee of the Privy Council. 
Raja Ram v. Raja Bakhsh Singh and Others. 
Lord Thankerton, Lord Wright and Sir George Rankin. 
2nd November, 1937. 

PROCEDURE MORTGAGE DeEcEASE OF MORTGAGOR 
MemMBER oF Joint Hinpu Famity—aAction By Mort- 
GAGEE TO ENFORCE MoRTGAGE—DECREE GRANTED AGAINS1 
Certain MeMBERS OF Famity—AcTION DISMISSED As 
AGAINST OTHERS—EXECUTION OF DECREE SUBSEQUENTLY 
SOUGHT ALSO AGAINST LATTER—-WHETHER MAINTAINABLE. 
Two members of a joint Hindu family having executed a 

mortgage, one of them died, and the mortgagee subsequently 

took proceedings to enforce the mortgage, impleading also, 
among other members of the family, the five grandchildren 
by two sons of the deceased mortgagor. The subordinate 
judge of Hardoi passed a simple money decree against the 
living mortgagor personally, and against the estate of the 
deceased mortgagor, but dismissed the suit against the five 
grandchildren. The mortgagee, nevertheless, subsequently 
applied for execution of that decree, also against the grand- 
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children and their family property. The subordinate judge 
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overruled an objection by the grandchildren and made 
an order allowing the execution to proceed against them on the 
ground that the whole family estate was liable for the deceased 
mortgagor's debt. The subordinate judge, in allowing 
execution of the mortgagee’s decree to proceed against the 
grandchildren of the deceased mortgagor by his two sons, 
although in granting the decree he had originally dismissed 
the grandchildren from the action, gave no reasons for 
rejecting the objections made by the grandchildren to being 
rendered liable under the decree. The chief court held that 
the difficulty in the present case had arisen from the fact 
that the mortgagee’s action had been dismissed against the 
grandchildren, although they had not pleaded the facts 
which might have justified it. There was no personal decree 
against the deceased mortgagor, and the decree sought to 
be executed, although open to objection, had unfortunately 
become final, with the result that the court must take it as 
it was. They accordingly allowed the appeal and released 
tne grandchildren’s property from liability under the decree. 

Sir GeorGE RANKIN, giving the judgment of the Board, 
said that their lordships were of opinion that the decision 
of the chief court was correct. If the debt in question had 
not been contracted for purposes regarded as immoral by the 
Hindu law, and if the respondents being grandsons of Badri 
Singh were liable therefor to the extent of their interest in 
the joint family property, then the subordinate judge’s 
original decree was erroneous. The appellant should have 
appealed from it, claiming that, instead of dismissing the 
suit as against the grandchildren, the subordinate judge 
should have given decree against them in like manner as 
against the other defendants, namely, as representatives 
of the deceased mortgagor for a sum to be realised out of his 
property come to their hands. Such a decree passed in accord- 
ance with s. 52 of the Code of Civil Procedure would have 
attracted the operation of s. 53, and the respondents’ interests 
in the joint property would have been liable to attachment 
under the decree notwithstanding that such interests were 
not ‘* property of the deceased ”’ in the strict meaning of those 
words. The same result might have been attained in more 
ways than one had the appellant recovered judgment against 
the deceased mortgagor in his lifetime. But the interests 
of the respondents could not be regarded as property of their 
deceased ancestor come to the hands of their co-parceners, 
the other defendants or any of them. The respondents 
having been dismissed from the suit with costs could not 
be made liable under the decree. 

The appeal should be dismissed. 

CounseL: M. H. Rashid, for the appellant; ZL. M. D. 
de Silva, for the respondents. 

Souicirors: Nehra & Co.; Hy. S. L. Polak & Co. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law |] 


Ford Motor Co. of India Ltd. v. Secretary of State. 
Lord Thankerton, Lord Wright and Sir George Rankin. 
19th November, 1937. 
Inp1A—REVENUE—Customs—ImporTED Motor Cars— 

Monopo.y By ImporTeRS—‘‘ WHOLESALE CasH Price ’’— 

Basis oF ASSESSMENT—SEA Customs ACT. 

Appeal from a decision of a Division Bench of the Bombay 
High Court. 

The appellant company imported Ford motor vehicles into 
India where they enjoyed a monopoly of the supply of those 
vehicles. They sold the vehicles only to authorised dealers, 
each of whom was the sole agent for or retail seller of Ford 
vehicles for his district. The appellants obtained from the 
dealers information as to their future requirements and 
accordingly placed consolidated orders once or twice a month 
with the manufacturers in Canada. Each order covered the 


appellants’ requirements for a month, two or three months 
ahead ; the cars had to be built and shipped by the manu- 
facturers after receiving the order. 


The appellants from time 


to time issued a price list. The dealer charged the public the 
price shown in the list, and himself paid the appellants that 
amount less 20 per cent. trade discount. The price was 
for delivery of a vehicle in running order “ free on rail” by 
the appellants. In January, 1929, 256 Ford cars arrived 
in India and were assessed by the Collector of Customs with 
duty at 20 per cent. on their real value on the basis of s. 30 (a) 
of the Sea Customs Act (VIII of 1878). That section provides 
that real value shall be deemed to be “* (a) the wholesale cash 
price, less trade discount, for which goods of the like kind and 
quality are sold, or are capable of being sold, at the time 
and place of importation without . deduction 
except of the . duties payable on the importation thereof ; 
or (b) where such price is not ascertainable, the cost at which 
goods of the like kind and quality could be delivered at 
such place The assessment was made on the view 
that the price charged by the appellants to the dealers was 
the ‘‘ wholesale cash price ”’ specified in the section. 

Sir GeorGE RANKIN, giving the judgment of the Board, said 
that the appellants contended, inter alia, that (a) the duty 
should have been assessed under (6) of s. 30: and (b) the wholesale 
cash price in cl. (a) was meant to be a price for hypothetical 
goods and independent of particular circumstances affecting 
the goods imported, so that the clause could operate only on 
staple articles for which there was a market price ascertainable 
day by day. The judgment of Lord Blanesburgh in Vacuum 
Oil Co. v. Secretary of State for India (1932), L.R., 59 1.A. 258, 
at p. 266, was called in aid. It was plain that the goods could 
not be dealt with under cl. (6) if a wholesale price within 
cl. (a) was ascertainable. The appellants’ price to their 
dealers was a wholesale price within the meaning of the 
section as declared in the Vacuum Oil Co. Case, supra,. The 
price of the cars only became fixed a few days before the 
ship’s arrival, so that the sales were at the time of importation, 
A price f.o.r. Bombay was within the meaning of “ at the 
place of importation.” It was not necessary to eliminate the 
proportionate cost of the journey from the port boundary 
to the railway station. As to the more general arguments 
against the applicability of cl. (a),the appellants’ contention (5) 
was a misinterpretation of cl. (a). The application of that 
clause did not depend on any hypothesis to the effect that 
at the time and place of importation an indefinite amount of 
further goods added to the available supply had had an effect 
on the wholesale price. Ordinarily, at the time of making out 
the bill of entry, there would not be an actual price relating to 
the goods themselves and complying with (a), so that as a rule 
the assessable price would be deduced, if at all, under the 
clause from actual prices relating to other goods of like kind 
and quality. But if there were an actual price for the goods 
themselves at the time and place of importation the clause was 
not inapplicable for want of sales of other goods. The appeal 
should be dismissed. 

CounseL: Sir Thomas Strangman, for the appellants ; 
A. M. Dunne, K.C., St. John Field and T. F. R. McDonnell, 
for the respondents. 

Soricrrors : Sanderson, Lee & Co. ; Solicitor, India Office. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Appeal. 
Molins v. Industrial Machinery Co. Ltd. 
Greene, M.R., Romer and MacKinnon, L.JJ. 
29th October, 1937. 

PATENTS AND DEsIGNS—INFRINGEMENT—EARLiIER PATENT— 
AMENDMENT OF SPECIFICATION—DAMAGES—PERIOD PRIOR 
to AMENDMENT—PaTENTS AND Desians Act, 1907 
(7 Edw. 7, c. 29), s. 23. 

Appeal from a decision of Farwell, J. 
In 1928 the plaintiff was granted a patent for an invention 
for improvements in cigarette-making machines. The specift- 
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for improving the consistency of the cigarette rod produced 
upon such machines running at high speeds” described the 
process in question and the plaintiff claimed (inter alia) 
“a cigarette-making machine of the continuous rod type 
wherein the tobacco showered into the trough of the machine 
is given a movement in the direction of movement of the 
cigarette rod prior to the same engaging with the band or 
web of cigarette paper.” In 1934 the plaintiff commenced 
this action for infringement of the patent. The defendants 
alleged (inter alia) that the invention was not novel, relying 
on a German patent granted to one B. in 1880. Farwell, J., 
dismissed the action, holding that the plaintiff’s invention 
was anticipated and refusing amendment of the specification. 
GREENE, M.R., allowing the plaintiff's appeal, said that 
the claim read according to ordinary language covered every 
cigarette-making machine of the continuous rod type whether 
capable of running at high or low speed. The appellant had 
argued that it should be read in a more limited sense to give 
effect to what was stated to be the sole object of the invention, 
i.e., to remedy a defect appearing only at high speeds, thus 
confining the claim to machines capable of running at high 
speeds (and avoiding the scope of the earlier patent). It 
had been contended that British Thomson-Houston Co. 
Lid. v. Metropolitan-Vickers Electrical Co. Ltd., 45 R.P.C. 1, 
laid down a rule of construction whereby it was legitimate to 
place a strained construction on the language of the claim to 
make it cover only the declared object of the invention. 
It laid down no such rule, and the construction arrived at in 
that case was based on the particular language of the claim. 
If on its true construction the claim covered a machine, the 
subject-matter of an earlier patent, it was void. His 
lordship considered the earlier specification and said that a 
machine constructed in accordance with it would be covered 
by the claim of the appellant. But the appellant, relying on 
the fact that the earlier specification did not explain for what 
purpose certain features common to both inventions were 
designed, had argued that because it did not appear and should 
not be assumed that that patentee was envisaging the same 
problems as the appellant, the validity of the claim was not 
affected by the fact that a particular element had been 
inserted in the earlier patent for no apparent reason. 
Reliance had been placed on the question formulated by 
Lord Dunedin in the British Thomson-Houston Case, 45 R.P.C., 
at p. 22, but his language was to be construed in relation to 
the particular facts of that case, and had no application here. 
His lordship then considered the question of the amendments 
asked by the appellant, and said that the invention was 
meritorious and provided a remedy for a known defect. 
The only reason for the invalidity of the claim lay in the 
anticipation by the earlier patent. This was not a case where 
the appellant had designedly made a wide claim of doubtful 
validity. The specification had been drawn bond fide. A 
proper amendment shall be allowed, avoiding the earlier 
patent and not altering the nature of the invention nor 
extending the claim. Such an amendment would be a dis- 
claimer within the Patents and Designs Act, 1907, s. 22. 
His lordship, considering the amendments, said that the 
appellant’s machine capable of running at a rate of 900 
cigarettes a minute or more was a different machine from the 
earlier patentee’s. With regard to damages, s. 23 assumed 
that damages could be awarded in respect of an infringement 
taking place at a time when the specification stood unamended. 
That assumption extended to cases where the patent as 
unamended was invalid. Here the original claim was framed 
“in good faith and with reasonable skill and knowledge ”’ 
within the section. There should be an inquiry as to damages. 
Romer and MacKinnon, L.JJ., agreed. 
CounsEL: William Trevor Watson, K.C., and J. Mould ; 
Heald, K.C. and Lloyd-Jacob. 
Soxicitors : Bristows, Cook & Carpmael ; Coote & Co. 


Scophony Ltd. v. Traub and Others. 


Greene, M.R., Romer and MacKinnon, L.JJ. 
29th October, 1937. 
INJUNCTION—CompaNy ENGAGED IN RESEARCH—SECRET 

INFORMATION IN PossEssIoN OF EMPLOYEES—ATTEMPTS 

BY SERVANT OF SIMILAR CompaANY TO SEcURE INFORMA- 

TION FROM THEM—ATTEMPTS UNSUCCESSFUL—-WHETHER 

INJUNCTION SHOULD BE GRANTED. 

Appeal from a decision of Farwell, J. 

The plaintiff company and the defendant company were 
both engaged in research in connection with the development 
of television which was still in the preparatory stage, and called 
for a high degree of skill in persons working on it. Certain 
employees of the plaintiff company had knowledge and 
information the disclosure of which to the defendant company 
would cause irreparable damage. The first defendant being 
manager of the defendant company attempted by various 
means to procure these employees to commit a breach of their 
contracts, and disclose to him confidential information. 
The effort proved unsuccessful, and the plaintiffs protested 
to the directors of the defendant company, but some months 
afterwards the first defendant again approached certain 
employees of the plaintiffs. Again he was unsuccessful, 
and the plaintiffs brought an action for an injunction to 
restrain the defendants from endeavouring to procure their 
employees to disclose confidential information. At this time, 
the first defendant was still in the employment of the defendant 
company, though in a different capacity. Farwell, J., 
dismissed the action. 

GREENE, M.R., allowing the plaintiffs’ appeal, said that 
this was a quia timet action because the attempts had been 
unsuccessful. The directors of the defendant company were 
honest, though the steps they had taken after the protest 
had proved ineffective to prevent the same thing happening, 
and the first defendant had again dishonestly attempted 
to seduce the plaintiffs’ employees from their allegiance. 
One success on his part with the comparatively young men 
with whom he was dealing might have caused irreparable 
injury, and the plaintiffs did not act unreasonably in starting 
the proceedings when they did. There was a strong proba- 
bility of the acts complained of being repeated in view of the 
past history of the first defendant, and the position he was still 
allowed to hold. It had been argued that it must be estab- 
lished that there was an imminent risk of damage, and that 
it had not been shown that there was an imminent probability 
of the first defendant succeeding in seducing the plaintiffs’ 
employees from their good faith, as the fact that he had 
failed in the past was sufficient to show that he would fail 
in the future. His lordship could not accept that view. 
Once it was established (a) that the defendants, through 
their servant, had been wrongfully endeavouring to persuade 
the plaintiffs’ employees to disclose confidential information, 
and (b) that disclosure would cause irreparable damage, 
it was not right to infer that the attempts would be no more 
successful in the future than in the past. The plaintiffs 
were entitled to be protected against the risk of the attempts 
succeeding. It was important that the first defendant was 
still employed, though in a different capacity. The injunction 
should be granted. 

Romer and MacKinnon, L.JJ., agreed. 

CounsEL: Shelley, K.C., and P. Bevan ; Vos, K.C., and 
W. M. Hunt. 

Soticrrors: Albert Fletcher & Co. ; Hill, Dickinson & Co, 

[Reported by FRANCIS H. Cowper, Esq., Barrister-at-Law.] 





The Incorporated Society of Auctioneers and Landed 
Property Agents announces that an address on * The Influence 
of Law on Land Values ”’ will be given by Mr. N. E. Mustoe, 
M.A., LL.B., Barrister-at-Law, at 34, Queen’s Gate, S.W.7, 
on Tuesday, 7th December, at 7.30 p.m. Refreshments will 





[Reported by Francis H. Cowpsr, Esq., Barrister-at-Law. ] 





be served from 6.30 p.m. 
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High Court—Chancery Division. 
In re Downes’ and Lobbs’ Contract. 


Crossman, J. 4th November, 1937. 


VENDOR AND PuRCHASER—LAND—-SoLE OPTION OF SALE 
PROVISION AS TO DuRATION—NorTICcE OF TERMINATION. 


By a written agreement dated 22nd May, 1934, D granted 
to L the sole option to purchase certain land belonging to 
him. It was provided that *‘ the option shall operate for three 
years certain from the date hereof, and after the expiration 
of that time may be determined by the grantor giving to the 
grantee twelve months’ notice to terminate at the expiration 
of the said term or at any later date.” The grantee registered 
the land charge in respect of the right so acquired. He died 
in 1935. The grantor having died in 1936, his executors in 
April, 1936, gave notice to determine the option on the 
22nd March, 1937. They now asked that the registered 
land charge should be vacated 

CROSSMAN, J., in giving judgment, said that the 
administrator of the grantee’s estate had argued that the 
notice to determine was of no effect because such a notice 
could not be given till after the expiration of the three years, 
and that, therefore, the option must be for four years. The 
executors of the grantor had argued that “‘ after the expiration 
of that time ”’ should be read as the time when the agreement 
might expire and not as the time when the notice must be 
given. This was the proper construction. Proper notice 
had, therefore, been given and the land charge should be 
vacated. 

CounsEL: F. Errington ; G. Solomon. 

Soxicitors : Bridges, Sawtell & Co., for G. BE. Lowe & Son, 
of Burton-on-Trent ; Wright, for R. W. 
Skinner, of Burton-on-Trent. 


Savage Cooper & 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Triplex Safety Glass Co. Ltd. v. Scorah. 


Farwell, J. 8th November, 1937. 


CoNTRACT-—-CONTRACT OF SERVICE—RESEARCH CHEMIST— 
ALL INFORMATION DISCOVERED BY EMPLOYEE TO BE 
PROPERTY OF EMPpLOYER—RESTRAINT OF TRADE 
WHETHER ConTRACT ENFORCEABLE—PROCEsS DISCOVERED 
DurinG EMPLOYMENT—PATENTED AFTER TERMINATION 
WHETHER Employee TRUSTEE FOR EMPLOYER 
EMPLOYERS FattureE to Makt ImMeprate Use or 
DiscoveERY—EFFEc?. 

In 1929 the plaintiff company, who were manufacturers 
of safety glass, agreed in writing to employ the defendant, 
a research chemist, who undertook to keep himself informed 
of all matters pertaining to safety glass. By cl. 5 he under- 
took to keep secret all records, knowledge or information 
coming into his possession which might be of value in the 
manufacture of safety glass, and by cl. 6 he agreed that the 
records, knowledge or information gleaned or discovered by 
him should be the company’s exclusive property and that 
any new application thereof should be communicated forth- 
with tothem. By cl. 7 any patent taken out by the defendant 
was to be transferred to the company. While in this employ- 
ment the defendant was instructed to discover a method of 
producing aerylic acid, and in 1932, on doing so, he reported 
the process to the company who, however, did not patent it. 
Karly in 1934 he was employed in investigating the polymerisa- 
tion of this acid and its use as an adhesive. After leaving the 
company's employment in April, 1934, he became a manu- 
facturer of laboratory glass, his processes not being connected 
Having found that aerylic acid could be 
used as an adhesive in his manufactures he applied for a 
patent for his discovery in January, 1935. After it had been 
granted the company attempted to patent the discovery and 


with safety glass. 


claimed a declaration that they were entitled to the whole 
interest in the patent, and that the defendant held it as a 
trustee for them. 

FARWELL, J., in giving judgment, said that the defendant 
had acted honestly throughout. The law did not allow an 
employer to impose on an employee an obligation not to use, 
after the termination of his contract of service, any general 
knowledge or skill (as distinct from a knowledge of secret 
processes) which he had gained during his service. The 
agreement here sought to infringe this principle by providing 
that all the knowledge or information discovered by the 
defendant should be the exclusive property of the company. 
The provision was too wide and the court could not recognise 
the contract. That left the question how far there was 
an obligation apart from the express contract. The defendant 
had argued that as the express contract was unenforceable 
the court would not imply terms, but the principle that an 
express contract excluded implication could not be carried 
to the length suggested. If in a contract of service a servant 
covenanted to behave honestly, and the contract of service 
was too wide to be enforceable, the servant was not thereby 
entitled to be dishonest. On the other hand a covenant 
not to compete would not be implied where there was a 
covenant not to compete which was too wide to be enforceable. 
In such a case as this it was a term of all employment, apart 
from express covenants, that any invention or discovery 
made by the employee in doing what he was engaged to do 
during working hours with the employer’s materials, was 
the property of the employer. The employee became a 
trustee of the discovery and was bound to use it for the 
employer’s benefit. It had also been argued that after the 
lapse of time in this case it would be inequitable to allow 
the company to ask the defendant to assign them his patent. 
But once a person was in the position of a trustee he could 
not avoid his obligations unless the beneficiaries expressly 
or impliedly released him. The mere fact that nothing 
had been done in the matter for some period was insufficient 
to suggest a release. The defendant was bound to assign 
the patent to the plaintiffs. 

CounsEL: Heald, K.C., and B. Drewe ; Willes. 

Souicitors: Bird & Bird; Sharpe, Pritchard & Co., tor 
Pepper, Tangye & Winterton, of Birmingham. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.) 


High Court—King’s Bench Division. 


Studebaker Distributots Ltd. v. Charlton Steam Shipping 
Co. Ltd. 


Goddard, J. 3rd November, 1937. 


Surppinc—-BiLt or Lavina INcoRPoRATING HartTeR ACT 
-CLAUSE RELIEVING SHIPOWNER OF LIABILITY IF CERTI- 
FICATE AS TO STOWAGE OBTAINED—WHETHER CONTRARY 
ro Harter Act—Moror Car Suiprpep Without CovERING 
—WHETHER A *‘ PACKAGE.” 
Preliminary points of law arising on a bill of lading. 


In April, 1935, the plaintiffs shipped sixty motor cars from 
America to England in a ship belonging to the defendants. 
The cars were not packed in crates, but were chocked up 
to prevent movement in the hold. In fact, movement took 
place, and the cars arrived damaged. The plaintiffs accord- 
ingly claimed damages for improper loading or stowage. The 
bill of lading was expressed to incorporate the American 
Harter Act, 1893. Clause | of the bill of lading provided 
that, if the ship completed her loading under the inspection 
of a surveyor of the Board of Underwriters of New York and 
received a certificate in the usual form that the vessel had 
conformed to the Board’s rules, the certificate was to be 
accepted by the shipper or consignee of the goods as con- 
clusive evidence that the ship had been properly prepared 





became aware of the prior grant. In this action the company 
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in every way for cargo, and that all the cargo had been 
properly stowed. Clause 28 imposed a limit of value for 
the purpose of claims on “ each package ” shipped. By s. | 
of the Harter Act (52nd Congress, Sess. 2, c. 105) it is unlawful 
for shipowners to insert in a bill of lading any clause relieving 
them of liability for damage arising from negligence in proper 
loading, stowage, etc., of property committed to their care, 
and any such clause is null and void. The Board’s certificate 
contained a stipulation that the Board were not to be held 
responsible for any inaccuracy in the certificate. The 
defendants relied on clauses 1 and 24 of the bill of lading, 
and the plaintiffs contended that they both contravened the 
Harter Act, and that in any event unboxed motor cars were 
not ‘‘ packages” within the meaning of cl. 24 of the bill of 
lading. 

GODDARD, J., said that the certificate did not appear to 
him to satisfy the requirements of cl. 1, to satisfy which 
there must be a certificate that the vessel had conformed to 
the rules of the Board. Moreover, the certificate was con- 
clusive only if the vessel completed her loading under the 
inspection of the surveyor, a fact which it was to be expected 
would be found in the certificate. But the certificate only 
stated that the ship had been under the surveyor’s inspection 
from time to time, and that the stowage, so far as it came 
under his observation, was in accordance with the rules of the 
Board. He (his lordship) therefore held the certificate to be 
inconclusive. That disposed of the first point, but he would 
deal with the question of the Harter Act and say that in his 
opinion cl. 1 of the bill of lading offended against it, because 
it enabled the shipowner to escape the liability which the 
Act said he should not escape, if he could produce a surveyor’s 
certificate that he had done that which in fact he might not 
have done. That point had not previously been the subject 
of express decision. It had, however, arisen before Bailhache, 
J., in Walters v. Joseph Rank Lid (1923), 39 T.L.R. 255, 
who gave an opinion, which he expressly stated was obiter, 
on the point now under consideration. Bailhache, J., thought 
the clause inconsistent with the Act. He (Goddard, J.) 
thought the same. The plaintiffs said that cl. 24 of the bill 
of lading also offended against the Harter Act, and that 
in any case the clause applied to a package and here there 
was none. The cars were put on board without covering, 
in other words, just as they came from the works. He 
(his lordship) could not hold that there was any package to 
which the clause could refer. ‘* Package’ must indicate 
something packed. The clause could obviously not refer 
to all cargoes which might be shipped under the bill of lading. 
On a shipment of grain, for instance, it could, in his opinion, 
only apply to grain shipped in sacks, and not to that shipped 
in bulk. Slight assistance might be derived from Whaite 
v. Lancashire & Yorkshire Rly. Co. (L.R. 9 Ex. 67). He 
could not hold that a motor car put on a ship without any 
form of covering was a package, without doing violence 
to the English language. With regard to the Harter Act, 
valuable assistance was to be obtained from Horridge, J.’s judg- 
ment in Anthony Hordern & Sons Ltd. v. Commonwealth and 
Dominion Line Lid. [1917] 2 K.B. 420, at p. 425, in which he 
followed the opinion of the Supreme Court of the U.S.A. 
in Calderon v. Atlas Steamship Co. (170 U.S. 272), and held 
that the clause in the present form did not conflict with the 
Act. The reason was that the Act did not prevent the 
parties from agreeing as to the value of the goods shipped. A 
shipowner who accepted liability up to the agreed value 
was not limiting his liability. But in any case he (Goddard, 
J.) was content to follow Horridge, J.’s decision. The 
plaintiffs must have the costs of that argument. 

CounsEL : A. J. Hodgson, for the plaintiffs; J. V. Naisby, 
for the defendants. 

Soricitrs: Ince, Roscoe, Wilson & Glover ; Lightbounds, 
Jones & Co. 


[Reported by R. C, CALBURN, Ksq., Barrister-at-Law.} 





Morley (Inspector of Taxes) v. Tattersall. 

5th November, 1937. 
(UCTIONEER— BALANCES Un- 
WHETHER TRADING RECEIPTS. 


Lawrence, J. 
REVENUE—INcOME Tax 

CLAIMED BY VENDORS 

Appeal by case stated from a decision of the Commissioners 
for the Special Purposes of the Income Tax Acts allowing an 
appeal by Messrs. Tattersall against additional assessments 
to income tax under Case | of Sch. D of the Income Tax Act, 
1918, in the sums of £2,000 and £6,878 for the years ending 
the 5th April, 1930 and 1936, respectively. 

The appeal concerned the respondent firm’s activities as 
auctioneers of horses. In 1921, S. Tattersall took into 
partnership one, Deane. Owing to the fact that vendors 
from time to time neglected to send a written order to the 
firm for payment over to them of purchase moneys received 
on their behalf, large sums of money had from time to time 
remained in the hands of the firm unclaimed. When the 
partnership with Deane was constituted, the unclaimed 
balances for years before 1908—namely, £15,022 6s. 4d., 
were transferred to Tattersall’s capital account. As from 
the Ist January, 1935, one, Needham, became a partner by 
a deed of March, 1936, and the unclaimed balances up to 
the 31st December, 1928—-namely, £10,406 10s. Id., were 
transferred to and divided between Tattersall’s and Deane’s 
current accounts as on the 3lst December, 1934, £9,088 2s. 1d. 
to Tattersall and £1,318 8s. to Deane. The partnership 
deed of March, 1936, provided, inter alia, that such liability 
as subsisted in respect of the above sums of £13,022 6s. 4d. 
and £10,406 10s. 1d. should be assumed by the partnership. 
Cur. adv. vult. 

LAWRENCE, J., said that the Crown contended that, when 
unclaimed balances were transferred to the partners’ current 
accounts in accordance with the partnership deed, they 
became trading receipts and were taxable as such. The 
respondents contended that those unclaimed balances were 
and always had been debts of the firm ; that debts owed by a 
firm could not constitute trading receipts of the firm; that 
what the firm did among the partners with money which they 
owed had nothing to do with the character of that money ; 
that if the balances were brought into the profit and loss 
account they would have to be brought in on both sides of the 
account ; that the cases relied on for the Crown—Harrison 
v. J. Cronk and Sons [1937] A.C. 185: Smart v. Lincolnshire 
Sugar Co. (1935), 79 Sox. J. 593 (C.A.), 941; 53 T.L.R. 306, 
and Cowen and Cowen’s Ideal Trading Stamp Co. w. Inland 
Revenue Commissioners (1934), 19 Tax Cas. 155—were 
distinguishable because they dealt with undoubted trading 
receipts, the question in each case being whether the receipts 
should be brought in for the particular year in question with 
or without a discount on account of a contingency ; and that 
Lambert Bros., Ltd. v. Inland Revenue Commissioners (1927), 
12 Tax Cas. 1053, was also distinguishable. In reply the 
Solicitor-General contended that the balances arose in the 
course of the firm’s trade ; that the liability, until the demand 
in writing was made, was merely contingent; that, on the 
authority of Commissioners of Taxes v. Melbourne Trust, 
Ltd. [1914] A.C. 1001, the way in which the partnership dealt 
with the balances gave the final impression of profit to what 
had formerly been held in suspense ; and that, therefore, the 
balances, when distributed, became trading profits. He had 
come to the conclusion that the balances when distributed 
to the partners were trading receipts, and that, if and when 
any claim was made thereafter, such claim, if successful, 
should be treated as a proper debit against the profits of the 
year in which it was made. The balances arose in the course 
of the business and by reason of the conditions laid down in 
the partnership. It was to be inferred that they arose 
annually in many years, if not in every year. No immediate 
liability to pay existed in respect of the balances ; the liability 
was merely contingent. That those balances should be 
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taxable when distributed was, in his opinion, in accordance 
with the view of the Judicial Committee of the Privy Council 
in Commissioners of Taxes v. Melbourne Trust, Ltd., supra, 
a case which had been approved on several occasions. The 
appeal must be allowed. 

CounseL: The Solicitor-General (Sir Terence O’Connor, 
K.C.) and R. Hills, for the Crown; A. M. Latter, K.C., and 
Cyril King, K.C., for the respondents. 

Souicitors : Solicitor of Inland Revenue ; 
and Gillett. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law. |) 


Baileys, Shaw 


D/8 A/S “Gulnes ’’ v. Imperial Chemical Industries Ltd. 
Goddard, J. 30th November, 1937. 
SHIPPING—CHARTERPARTY—SHIP BOMBED AND PUT OUT 

oF CoMMISSION AT Port AT WHICH CARGO TO BE LOADED— 

WHETHER Suip “ Detarinep’’—Owners’ RIGHT TO 

DEMURRAGE. 

Action for damages for detention or for demurrage and 
dead freight under a charterparty. 

By a charterparty dated the 2nd December, 1936, the 
plaintiffs chartered their steamer, the ‘‘ Gulnes,” to the 
defendants to proceed to San Juan de Aznalfarache, near 
Seville, and there load where and as directed by the shippers’ 
agent a full and complete cargo of ore for carriage to Man- 
chester. It was provided by the charterparty that any 
days on demurrage were to be at £18 per day, with fractions 
of the day pro rata, and that if the steamer were detained 
at San Juan by any cause arising from the civil war in Spain, 
riots, strikes, ete., the charterers would pay demurrage. 
On the 7th December, 1936, after the steamer had reached 
her berth at San Juan, a Spanish Government aeroplane 
dropped a bomb on her, and in consequence of the damage 
the steamer was detained at San Juan until the Ist January, 
1937, and was unable to load the cargo, the plaintiffs being, 
therefore, unable to earn the freight. The plaintiffs claimed 
£432 as demurrage at £18 a day for twenty-four days, and 
£853 6s. &8d., for loss of freight. On the 29th December, 1936, 
while the ‘‘ Gulnes”’ was detained, the defendants gave 
notice to cancel the charterparty. The defendants contended 
that as the bomb dropped on the ** Gulnes ”’ before she came 
on turn or reported at the Custom House, and before written 
notice of readiness to load, they never became bound to load 
and were not liable for demurrage or for loss of freight ; that 
it was an express or implied condition of the charterparty 
that the ‘ Gulnes”’ should be maintained by the plaintiffs 
in a condition fit to receive the cargo, and that the plaintiffs’ 
alleged loss was due to the physical inability of the ‘* Gulnes ” 
to load and the plaintiffs’ failure to maintain her in a condition 
fit to receive the cargo; that in the circumstances the 
charterparty had been frustrated; and that it was clear on 
the charterparty as a whole that the continued existence 
of the “‘ Gulnes ” as a vessel capable of carrying the cargo, 
or at least of being made capable in a reasonable time of 
carrying it, was a basic condition of the contract. 

Gopparp, J., said that his own view of the matter was 
clear. Almost immediately after the “‘Gulnes”’ arrived 
at San Juan, the aeroplane dropped a bomb, which put the 
ship entirely out of commission. It was not a mere case 
of damage which could be repaired. From that moment 
she was only fit to be broken up. She was struck before the 
obligation to load had begun. It had been contended for the 
plaintiffs that the clause was inserted expressly to ensure 
that if the ship went to this dangerous port the owners should 
in any event receive their freight. But the actual words 
which the parties had used, not their supposed intention, 
must be looked at, and in his (his lordship’s) view the words 
used were not apt to cover this case. Here the ship was 
completely destroyed as a cargo-carrying ship, and the clause 
could only apply while she could be repaired, and repaired 





in a reasonable time. It was a misuse of words to apply the 
word ‘ detain ” to such a case. There had been a frustration 
of the contract by destruction of the subject matter within 
the principle of Taylor v. Caldwell (3 B. & 8. 826) and other 
authorities. It would have been easy for the parties to provide 
for destruction of the ship, but here the word “ detain ” 
contemplated only detention in the ordinary sense—that was, 
delay. There must be judgment for the defendants. 
CounseL: Sir Robert Aske, K.C., and J. V. Naisby, for 
the plaintiffs; H. U. Willink, K.C., and L. McNair, for the 
defendants. 
Soxicrrors : Sinclair, Roche & Temperley ; William Morris. 
(Reported by R. C. CALBURA, idsq., Barrister-at-Law.] 


Peters v. General Accident, Fire and Life Assurance 
Corporation Limited. 

Goddard, J. 1st December, 1937. 

(Moror)—AccipDENT—DamaGEs RECOVERED 

AGAINST DriveR—CAR PREVIOUSLY PURCHASED FROM 

ASSURED—WHETHER DRIVER AS PuRCHASER INSURED 

UNDER THE PoLticy. 


INSURANCE 


Action claiming from an insurance company damages 
recovered against a motor driver. 


The plaintiff sued the driver of a motor car ,one, Pope, for 
damages, and recovered judgment for £504. Pope having been 
unable to pay the plaintiff now brought this action against 
the defendants as the insurers under s. 10 of the Road Traffic 
Act, 1934. The defendants had issued a policy on the car to 
one, Comber, and the plaintiff claimed to recover because at 
the time of the accident, in September, 1937, Pope was driving 
with the permission of, or under the orders of, Comber. 
The defendants, while admitting that they had insured 
Comber, contended that the policy had come to an end before 
the accident, and that they had never insured Pope, because 
in July, 1935, Comber had sold the car and parted with all 
his interest in it. The company argued that their liability 
under the policy had therefore come to an end. It was 
contended for the plaintiff that, £5 of the £10 for which 
Comber sold the car to Pope being unpaid at the time of the 
accident, Comber still had sufficient interest in the car, even 
if the property in it had passed, to support a claim under the 
policy, and that a policy of that kind could be assigned to a 
purchaser. 

Gopparb, J., said that the case illustrated that, in spite 
of statutory provisions for compulsory insurance, the public 
could not rely on being indemnified if they were injured 
through no fault of their own. On the facts of this case 
Pope was in his opinion at the time of the accident an 
uninsured person. A point of great importance to insurers 
had been raised—that the insurer could be made liable after 
a car had been sold and when it was being driven by a person 
of whom the insurers had never heard. It was contended 
that a policy of this kind could be assigned and would pass 
to protect the purchaser of a car. It was true that in motor 
car policies the protection given to the insured was extended 
to any person driving with the insured’s consent. That was 
satisfactory in practice because owners took care of their cars 
and were careful about the persons whom they allowed to 
drive them. But the contention that the policy could be 
assigned would make insurers liable even though the person 
to whom the car had been sold was a person with a very bad 
driving record. In his view, the policy on this car had lapsed 
at the time of the sale. It was impossible to say that Pope 
was driving by permission of Comber. The property in the 
car had passed, and Pope was driving it in his own right as 
owner. It was possible to assign the right to receive money 
which had already accrued due, but, in the case of a policy 
like the present, the right to be indemnified in case of accident 
could not be assigned. The character and driving experience 
of the new owner was a material fact for the consideration 
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of underwriters, and the only way in which their liability 
could be transferred to the purchaser was a novation made 
with their consent. 

CounsEL: Comyns Carr, K.C., and Alban Gordon, for the 


plaintiff; H. D. Samuels, K.C., and F. Denny, for the 
defendants. 

Soxicirors: Musson and Co.; Kenneth Brown, Baker, 
Baker. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 








Parliamentary News. 
Progress of Bills. 
House of Lords. 


Clydebank Burgh Order Confirmation Bill. 
Considered on Report. 
Conveyancing Amendment (Scotland) Bill. 
Read First Time. [lst December. 
Divorce and Nullity of Marriage (Scotland) Bill. 
Read First Time. [lst December. 
Dominica Bill. 
Read Third Time. 
Expiring Laws Continuance Bill. 
{ead Third Time. 
Hamilton Burgh Order Confirmation Bill. 
Considered on Report. 
Judiciary (Safeguarding) Bill. 

Read First Time. [25th November. 
National Health Insurance (Juvenile Contributors and Young 
Persons) Bill. 

Read Second Time. 
Quail Protection Bill. 

Read Third Time. [25th November. 
Rutherglen Burgh Order Confirmation Bill. 

Considered on Report. [lst December. 
Supreme Court of Judicature (Amendment) Bill. 

Read Second Time. {25th November. 


{lst December. 


[80th November. 
[25th November. 


[lst December. 


[30th November. 


House of Commons. 


Air Raid Precautions Bill. 
Reported with Amendments. 
Cotton Industry Bill. 
Read Second Time. 
Dominica Bill. 
Read First Time. [Ist December. 
Empire Exhibition (Scotland) Order Confirmation Bill. 
Read Second Time. [lst December. 
Glasgow Boundaries Order Confirmation Bill. 
Read First Time. [80th November. 
Land Values (Rating) Bill. 
Second Reading negatived. 
Poor Law (Amendment) Bill. 
Read First Time. 
Population (Statistics) Bill. 
Read Second Time. [29th November. 
Prevention and Treatment of Blindness (Scotland) Bill. 
Read First Time. [80th November. 
Public Works Loans Bill. 
Read Second Time. 
Quail Protection Bill. 
Read First Time. 


[80th November. 


[26th November. 


[26th November. 


{lst December. 


[30th November. 


{29th November. 


Questions to Ministers. 
LAND REGISTRATION (MAPPING SURVEYS). 

Rear-Admiral Sir MuRRAY SUETER asked the Attorney- 
General whether he will accelerate the completion of the 
Mapping surveys so that initiating orders under Section 120 
of the Land Registry Act, 1925, may be put into operation, 
as the delay in adding to the number of counties which 
might benefit by the compulsory registration of land on sale 
is not in the public interest ; and will he state the reason for 

the slow progress in completing the surveys. 
THE SoLictrorR-GENERAL (Sir Terence O’Connor): The 


question of accelerating the mapping of areas in which 
compulsory registration is necessary is under discussion 
and very careful consideration between the Departments 
concerned, and it is premature at present to make any 
[lst December. 


statement. 





Societies. 


Incorporated Law Society of Liverpool. 
ANNUAL GENERAL MEETING. 

The 110th annual general meeting of the Incorporated 
Law Society of Liverpool was held at the Law Library, 10, Cook 
Street, Liverpool, on Thursday, the 25th November. 

The President (Mr. A. E. Frankland) presided over a well 
attended meeting, including the following officers and 
ex-Presidents: Messrs. G. E. Castle (Vice-President), S. R. 
Dodds (Hon. Treasurer), B. Arkle (Hon. Secretary), A. E. 
Chevalier, J. W. Cocks, R. D. Cripps, E. V. Crooks, W. 
Glasgow, F. C. Gregory, J. G. Kenion, P. N. Stone and 
F. Weld. 

The notice convening the meeting having been taken as 
read, the President delivered his address. 

Two things, he said, had impressed him during the year : 
the first the attitude of the outside public to their profession, 
and the second, the attitude of the members of the profession 
to their President. 

In the course of the year he had been invited to and had 
attended some nineteen functions of different kinds, but mainly 
social. These invitations had all been extended to him by 
way of compliment to their society; and the various 
gatherings had all shown the highest regard for their society. 

He had been the guest of the Lord Mayor on each occasion 
when he had entertained the judges to dinner at the Town Hall, 
nad had been the guest of the judges themselves at Newsham 
House. 

At those and the various social gatherings in connection 
with the professional and trading associations of the city 
he had been left in no doubt of the attitude of the community 
at large to their profession, and of the good to be derived from 
such meetings. 

The community looked “‘up”’ to the President of their 
society, no matter who was the holder of the office. 

The other thing that impressed him and came somewhat 
as a surprise to him personally was the attitude of members 
of their society to whoever might be their temporary head. 
He referred to the tendency of solicitors generally to regard 
the President as a sort of standing counsel to the members, 
not only on matters of etiquette, professional practice and so 
forth, or of difference between solicitors themselves, but also 
on matters of dispute between clients which he would have 
expected to be referred, if not to the courts, at any rate to 
someone, either a barrister or some specialist in the subject 
matter in question. 

In at least six cases during the year—and in one or two 
of those despite a reminder that he was only a common 
lawyer—he had been asked to adjudicate personally on matters 
some of which were quite outside his normal sphere, and 
had been told that his decision as President of the society 
was already accepted in advance as binding and _ finally 
disposing of the matter in difference. 

Those cases were on quite a different footing from the 
numerous requests which he had received for his. personal 
guidance and advice on purely professional matters, as for 
example the extent to which a public advertisement by a 
client’ or the acceptance of a particular office by a solicitor 
might be regarded as a breach of etiquette or a breach of the 
rules regarding advertising or touting. 

In all cases he had done his best to satisfy those personal 
inquiries wherever possible when so desired without reference 
to the committee, but when he had been in any real doubt 
or when the subject had appeared to be of general interest, 
he had suggested to his fellow members, although told that 
his personal view would suffice, that a ruling of their committee 
would be desirable. 

This attitude of individual members towards the President, 
though it might have been well known to his predecessors, 
came as a surprise to him personally, but he had never felt 
called upon to discourage it because as a general rule he 
could see no harm in it; and assuming the willingness of the 
President to accept this as yet not very onerous but usually 
interesting addition to his duties, it appeared to him, if not 
carried too far, to be an advantage to the society that its 
members could feel themselves free to approach the President 
direct on any matter in which they felt he could be of service 
to them. 

Turning to the inner working of the society, he said they 
would have seen from the report the amount of time devoted 
to poor persons’ business. It could not be too widely recog- 
nised that this business which brought no financial reward 
to solicitors was a genuine public work undertaken for the 
benefit of a substantial part of the community at large, and 
there could be no question that its conduct reflected the 
highest credit on the profession as a whole. While it involved 
sacrifice, it had its compensations. The work appeared to 
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be bound to increase in the 
the grounds for divorce. and he urged all those who had 
not yet seen their way to assist, to reconsider the matter, 
and allow their names to be added to the rota of those willing 
to undertake a share of this work. 


They would, he continued, have noticed also the reference 


in the report to the question of minimum scale charges and 
likewise to the questions of touting, undercutting. and 

holding out.”’ They had now had about twelve months’ 
practical experience of the Solicitors Practice Rules, made for 
their guidance, and it had perhaps not been long enough to 
appraise their full effect. 


The number of questions raised thereunder, however, while 
testifying to the such criteria of conduct. had 
also proved the difficulty of providing for all cases, and went 
that the rules had furnished 

problems raised was not vet 


necessity for 


that any assumption 
solution of all th 


to show 
a satisfactory 
warranted. 


Whether a minimum scale would assist remained to be 
seen. As mentioned in the report, neither Liverpool nor 
Manchester favoured its introduction, while in certain parts 


tended to show that the mere 


no means an infallible panacea 


of the country experience 
adoption of such a scale was by 
for the evils it was hoped to cur 


In his address to them, twelve months ago, his predecessor 
in office voiced what was then, he thought, the generally 
accepted view, at any rate of their committee, as to the 
effect of the Solicitors Practice Rules then recently 


there appeared to be 
between the 
might be in 
understand the 
fixed, then a 


promulgated, and, after saying that 
misapprehension as a result of confusion 
and any local minimum scale that 
existence, he had used these words: ‘** As 1] 
position it is this. If a local minimum scale be 
member charging less than such minimum scale to which he 
has subscribed will be guilty of professional misconduct 
unless he has obtained dispensation from his local committee 

il grounds which are set out in the 


some 


rules 


on one or other of the speci 
rules pertaining to such local minimum scale.” 

He had added that a minimum scale would in fact preclude 
a solicitor from making a bargain with his own client except 
with the specific approval of his own society. 

Now it seemed that there would be considerable reluctance 
on the part of those for the discipline of solicitors 
to brand as guilty of professional misconduct 
sole offence was that he had made a charge less than pre- 
scribed in a local minimum seale ; and if that, was the position 
one of the arguments in favour of such a scale was for practical 
purposes discounted from the start. 

The general question was raised at the Provincial Meeting 
of The Law Society recently held at Exeter, and it was known 
that the authorities in London were finding it a trouble- 
some problem, but were giving it continued and careful attention. 

Another topic of particular interest during the past year 
had been the jurisdiction of the county courts. 

When it was realised that the number of causes instituted 
in those courts far exceeded the number in the High Courts, 
and that such complicated and important Statutes as the Rent 
Restriction and Workmen’s Compensation Acts were entrusted 
solely to the county courts, it was difficult to find a valid 
reason for debarring those courts from jurisdiction in such 
libel and slander, or for refusing to extend the 
financial limit of this jurisdiction to figure substantially 
over the present statutory arount of £100. 

It might well prove to be the case that the extension of 
the grounds for with its anticipated large increase 
in the number of poor person supplicants, would necessitate 
jurisdiction in those cases, 
ground for 
of the 


respons ible 


a solicitor whose 


4 


cases as of 


divorce, 


some increase of the county court 
but whether it came soon or late. he 
thinking those courts incompetent to deal with any 
extensions indicated. 

Soon after entering into office as their President, he had been 
requested by the local Law Clerks’ Association to consider 
the possibility of forming a local solicitors’ clerks’ benevolent 
or pension fund. 

lle communicated with the accountant who had been 
into the matter for the local clerks’ association, but in the 
result found that the amount of money which in his opinion 
would be required as a minimum on which to found such a 
scheme was, in his view, and in that of one or two solicitors 
to whom he mentioned the matter, prohibitive. He found 
also that there was a feeling that the existence of such a fund 
already well established in London and open to the provinces, 
and in which in fact there were more provincial subscribers 
than London subscribers, rendered the establishment of a 
purely local pension fund largely unnecessary. 


could see no 


In mentioning this, however, he did not desire in the 


slightest degree to express any final opinion on the proposal 
or to hamper any of those 
effort to found a local fund. 


who might possibly be making an 
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For the object in view behind any such proposal there 
could surely be nothing but approval, and he referred to the 
matter rather by way of reporting that it had been brought 
to his personal notice (and not being raised in committee 
was not referred to in the report) than with a desire to influence 
one way or the other the wishes or opinions of anyone 
interested. 

That brought him to the last matter to which he wished 
to refer. tle was sometimes asked such questions as ‘‘ Why 
should I belong to the Law Society ?’’ ‘‘ Why should | 
contribute to this or that benevolent fund ?”’ or ‘‘ What 
good does the Society do?” or ‘“* How can you personally 
afford the time to devote to an office of some financial burden 
without financial return ? ” 

\part from the obvious replies to specific queries of that 
kind, surely the real answer to them all was inherent in the 
undoubted truth that theirs was an honourable profession, 
and that membership of it involved the maintenance of a 
standard which would always remain rock firm despité 
prejudice from without or intermittent failures from within. 
That high standard had long been well established, but it 
could never have been attained and could not be maintained 
unless the great majority of those professing themselves 
qualified to be solicitors had proved in the past, and were 
proving to-day, that those qualifications went far beyond 
the mere ability to pass examinations in law, and included 
those far more important qualities which the public looked 
for and had learned to expect from solicitors, in a word all 
those qualities which were not merely assets to be converted 
into monetary gain, but should be the normal attributes of a 
profession. the ultimate aim of whose members was surely 
the service of their fellow men. n 

It was moved by the President, seconded by the Vice- 
President, and resolved : 

‘That the report of the committee, subject to any 
alterations or modifications which the officers may find 
necessary, together with the statement of accounts, be 
approved and adopted.”’ 

It was moved by Mr. Park N. Stone, seconded by Mr. W. 
Glasgow, and resolved : 

* That the thanks of the meeting be given to the 
President for his address, and that the same be printed and 
circulated as part of the report.”’ 

It was moved by Mr. J. Alcock, seconded by Mr. H. D. 
Darbishire, and resolved : 

‘** That the thanks of the society be given to the officers 
and members of the committee for their services during the 
past year.”’ 

There being only nine nominations for the nine vacancies 
on the committee, the following gentlemen were elected for 
the ensuing term of three years: Messrs. W. L. Bateson, 
J. A. Behn, A. W. Brown, J. W. Cocks, S. R. Dodds, 
R. Marshall, J. T. Peet, A. J. Quiggin and Joseph Roberts. 

Solicitors’ Managing Clerks’ Association. 

RESTRAINTS ON THE ALIENATION OF 
LEASEHOLDS. 

At a meeting of this association, held at Lincoln’s Inn Hall, 
on the 26th November, Lord Justice Romer took the chair, 
and Mr. J. NORMAN DayYNeEs, K.C., delivered a lecture on this 
subject. 

Mr. Daynes quoted some of the forms given in collections 
of precedents for restriction of the alienation or sub-lease of 
premises. He said that it was a very ancient covenant, for 
in the tenth year of Queen Elizabeth the masters and scholars 
of Corpus Christi College, Oxford, had granted @ lease subject 
to a proviso that it should not be aliened without the consent 
of the lessors. Dumpor’s Case, tried some thirty-five years 
afterwards in the King’s Bench Division, and dealt with in 
‘Smith’s Leading Cases,’”’ was one of the least successful 
efforts of the English judicature, for the court had held that 
if a landlord once gave his consent to alienation he could never 
afterwards withold it. In those days legislation had not been 
carried through with indecent haste or scramble, and this 
unsatisfactory position had remained until Lord St. Leonard’s 
Act had been passed 250 years later. 

The general principle by which restrictions should be judged 
was sometimes said to rest upon the doctrine of repugnancy, 
i.e., that certain restrictions were repugnant to the rights an 
privileges which the law attached to the ownership of property: 
‘This doctrine, however, was difficult to apply to all the 
exceptions which arose, and Mr. Charles Sweet’s conclusions 
deserved study: that although a general principle existed 
that private property should be freely alienated, yet in certain 
cases the law recognised that restraints ought to be upheld 
because they were imposed with a lawful and reasonable 
object. Courts had construed restrictions with considerable 
strictness, probably because in many cases breach would 
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involve a forfeiture. For example, a covenant against 
assigning had been held not to cover under-letting, and a 
restriction on under-letting had been held not to cover legal 
or equitable assignment even if possession were added. The 
provision against parting with possession had been held not 


to cover a licence to occupy the premises for the purpose of 


business so long as the lessee retained the key. The good 
work of the courts in deciding large numbers of points on these 
covenants had been spoilt by the enterprise of statutory 
reformers. Parliament had interfered several times, e.g., 
in the Law of Property Act, 1925, the Land Registration Act, 
1925, s. 8 (2), and the Landlord and Tenant Act, 1927, s. 19, 


which had provided for the implication into the covenant of 


the words “* such consent is not to be unreasonably withheld.” 

In the first three leading cases on the construction of these 
words, the mind of the court had leaned somewhat towards 
the landlord. In Treloar v. Bigge (L.R. 1874, 9 Ex. 151) 
the word had been “ arbitrarily,’”’ and the court had held 
that the.landlord was entitled to refuse upon legal advice, 
although there was a prospect that the Commissioners of 
Sewers were about to acquire the property in a short time. 
In Harrison v. Barrow (1891), 63 L.T.R. 834, the word had 
been ‘‘ unreasonably,’’ and the only reason the landlord 
had given was fear lest the premises, an iron furnace, should 
be used to his prejudice by the corporation. His refusal had. 
however, been held to be good. In Bridewell Hospital v. 
Faulkner (1892), 8 T.L.R. 637, a proposed assignment to 
General Booth of the Salvation Army had been refused on 
the ground that it might cause deterioration in the value 
of the adjoining premises, which also belonged to the landlord, 
and this also had been held to be a good refusal. The criterion 
had substantially been whether the landlord had a sound 
business reason. 

Two cases before the Court of Appeal had, however, some- 
what changed the current of authority. In Bates v. Donaldson 
[1896] 2 Q.B. 241, the landlord had been trying to induce 
the tenant to surrender his term for less than £400. The 
tenant had ultimately found a person who would give him 
£400, and the landlord had refused consent. The Court 
of Appeal had held that he was wrong, because the object 
of the covenant was to prevent a lessor from having his 
premises used or occupied in an undesirable way or by an 
undesirable tenant or assignee. The court had taken a 
similar view in Young v. Astley Gardens [1903] 2 Ch. 112. 
In Re Spark’s Lease [1905] 1 Ch. 456, Swinfen Eady, J.. 
had thought tiat the landlord might not refuse consent in 
order to obtain a collateral advantage, but only to protect 
his original pessession. In Evans v. Levy [1910] 1 Ch. 452, 
where an assignee had wished to assign again to his wife, 
Eve, J., had held that he could be required to be a surety 
for her. In Premier Rinks v. American Cinematograph 
[1912] W.N. 157, Joyce, J., had refused to allow a landlord 
to insert a special clause in the underlease as a condition of 
his consent. In Mills v. Cannon Brewery |1920] 2 Ch. 38, 
P. O. Lawrence, J., would not allow a landlord to refuse 
consent to assign to a German who would not reside on the 
licensed premises or give his whole time to their supervision. 
In Houlder v. Gibbs [1925] 1 Ch. 198, 580, Tomlin, J., had said 
that for the refusal to be reasonable the danger must come 
from the nature of the proposed user or from the personality 
of the lessee, and the Court of Appeal had supported him. 
In Tredegar v. Harwood {1929] A.C. 72, the House of Lords 
had allowed a landlord to make a condition that he should 
approve the office with which the premises were insured. 
Lords Dunedin and Phillimore had cast doubt on the decision 
in Houlder v. Gibbs, and Lord Phillimore had said that, if the 
question be whether a man was acting reasonably as dis- 
tinguished from justly, fairly or kindly, the court must 
consider the motives of convenience and interest which 
affected him, and not those which affected someone else. 
Mr Daynes also mentioned Premier Confectionery v. London 
Commercial Salerooms [1933] Ch. 904, and Balfour v. Kensing- 
ton Gardens (1934), 49 T.L.R. 29. 

The law was therefore, he concluded, uncertain and left 
three views open: the landlord’s refusal might be limited to 
his protection against the premises being used in an undesirable 
way or by an undesirable person ; the criterion might be what 
was reasonable to both the lessor and the lessee ; or he might 
refuse for a good business reason. Until the House of Lords 
should clear the matter up, he advised managing clerks when 
drawing up leases to make the intention of the restrictive 
covenant perfectly clear—for example, by using the words 
‘such consent not to be withheld unless the giving of it be, 
or may be apprehended to be, prejudicial to the lessor’s 
reversion,”’ or *‘ in circumstances where it would be given by a 
reasonable man.”’ 

Lorp JusticE RomEk deprecated the assumption of the 
legislature, implied in a number of statutes, that the landlord 
would always play a dirty trick on his tenant if he could. 





The Hardwicke Society. 

A meeting of the society was held on Friday, 26th November, 
at 8.15 p.m., in the Middle Temple Common Room, the 
president, Mr. G. E. Llewellyn Thomas in the chair. Mr. 
Richard H. Hunt moved: ‘ That this House would welcome 
the introduction of Social Credit into Great Britain.’’ Mr. A. E. 
Hunter opposed. There also spoke: Mr. Ewart Purves, 
F.R.C.S., Mr. John Gross, Mr. C. E. Scholefield. Mr. Kenneth 
Brown, Mr. Lewis Sturge (the hon. treasurer) and Mr. Bernard 
Simmons. The hon. mover having waived his right of reply 
in favour of Mr. Ewart Purves who replied, the house divided, 
and the motion was lost by five votes. 


Law Students’ Debating Society. 

At a meeting of the society held at the Law Society’s 
Court Room, on Tuesday, 23rd November (Chairman, Mr. J. E. 
Terry), the subject for debate was: ‘‘ That this House 
welcomes the Archbishop of Canterbury’s active interest in 
politics.”” Mr. K. J. T. Elphinstone opened in the affirmative ; 
Mr. E. V. E. White opened in the negative. The following 
members also spoke: Messrs. D. V. Thesiger, A. D. Scholes, 
L. E. Long, D. J. Smalley, T. Willis, P. W. Iliff, W. M. 
Pleadwell, J. M. Shaw, D. G. Jackson, B. W. Main, J. B. 
Latey, P. J. Jones, M. Foulis, L. J. Jackson and R. G. Butler. 
The opener having replied, the motion was lost by four votes. 
There were twenty-four members present. 


University of London Law Society. 

A popular event of the season is ‘* Professors’ Evening,” 
at the London University Law Society. This was held on 
Tuesday, 30th November, at Gower Street. Mr. Reginald 
E. Gill, LL.B., the hon. treasurer, presided. The motion 
was: ‘ That law students ought not to be taught law.’’ 
This was proposed by Dr. Ivor Jennings, LL.D. and Sir 
Charles Odgers, M.B., B.C.L. Opposed by Professor Manning 
and Mr. Seaborne Davies, M.A., LL.B. The following 
gentlemen from the floor of the house spoke on the motion : 
Messrs. Levy, LL.B., Saeker, C. Wood, Laffman and Fishman, 
also Misses Kastelian and Blont. The motion was lost by 
16 to 28 votes. 


United Law Society. 

A meeting of the United Law Society was held in the 
Middle Temple Common Room on Monday, the 29th November 
Mr. R. E. Ball in the chair. Mr. J. ti. Vine Hall proposed : 
** That this House deplores the trend of modern architecture.” 
Mr. H. Wentworth Pritchard opposed. Messrs. E. M. 
Kingston, F. R. McQuown, F. D. Lawton, W. G. Galbraith, 
C. H. Pritchard, H. S. Wood Smith, R. E. Ball and G. C. 
Rafferty also spoke, and Mr. Vine Hall replied. The motion 
was lost by eight votes. Attendance. nineteen. 





Legal Notes and News. 


Honours and Appointments. . 


The Lord Chancellor has appointed Su GERALD BERKELEY 
liurst, K.C., to be the Judge of the County Courts on 
Circuit 54 (Bristol, &c.) from Ist December, 1937, till Ist 
January, 1938, when the following arrangements will come 
into effect : 

Judge Davip Daviks, K.C., to be the Judge of Brentwood, 
Grays Thurrock, Ilford, and Southend County Courts (Circuit 
58), and additional Judge at Bow and Shoreditch County 
Courts. 

Judge HANcocK to be the Judge of Barnet, Edmonton, 
Hertford, Waltham Abbey, and Watford County Courts 
(Circuit 38) and additional Judge at Clerkenwell County 
Court. 

Judge Sir GERALD Hurst, K.C., to be the Judge of Bromley, 
Croydon, Dartford, East Grinstead, Gravesend, Sevenoaks, 
Tonbridge, and Tunbridge Wells County Courts (Circuit 56). 
Sir Gerald Hurst was called to the Bar by Lincoln’s Inn 
in 1902. He took silk in 1920, and was made a bencher of 





his Inn in 1924. 

Mr. Justice HAWKE has been elected Treasurer of the 
Middle Temple for the ensuing year. 

Mr. Justice WROTTESLEY, formerly a scholar of Lincoln 
College, Oxford, has been elected an honorary Fellow of the 
College. 
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Recorder of Newcastle-on-Tyne, 
has been elected Treasurer of Gray’s Inn for the year 1938 
in succession to The Right Hon. Lord Atkin, who has been 
elected Vice-Treasurer for the same period. 

Mr. EpGAR R. ENNION, of Bray’s Lane, Ely, has been 
appointed Coroner for the Hundred of Ely and South Part 
of the Hundred of Witchford, in the Isle of Ely, in succession 
to the late Mr. George Martin Hall. 

The directors of the Southern 
Mr. H. L. SMEDLEY, assistant solicitor 
solicitor of the company from Ist January, 
of Mr. Bishop, who is retiring from the service. 
was admitted a solicitor in 1908. 

The Port of London Authority have appointed Mr. H. F 
Le MESURIER (at present First Professional Assistant, 
Solicitor’s Department) as Solicitor in succession to Mr. J. D. 
Ritcuie, M.C., who has been appointed deputy general 
manager as from Ist January next. Mr. Le Mesurier was 
admitted a solicitor in 1919. 

Mr. KEITH MOUNTFORT, Assistant Solicitor at Kingston- 
on-Thames, has been appointed Assistant Solicitor to Twicken- 
ham Corporation. Mr. Mountfort served his articles with 
Mr. A. W. Forsdike, Town Clerk of Kingston, and was 
admitted a solicitor in 1936. 


Notes. 


Mr. Thomas Brown Smith, of Christ 
has been elected Eldon Law Scholar. 

The forty-sixth annual dinner of the 
of Secretaries will be held at Guildhall, 
6th December, at 6.45 for 7.30 o’clock. 

His Honour A. W. Bairstow, K.C., Treasurer of the Inner 
Temple, and Mrs. Bairstow received the guests at an at home 
given by the Treasurer and Masters of the Bench in the hall 
of the Inner Temple last Tuesday. The string band of the 
Royal Artillery piayed in the hall, and the ‘‘ Templars ”’ sang 
in the library during the afternoon. 

A meeting of the Solicitors’ Managing Clerks’ 
will be held on Friday, 10th December, in the Inner Temple 
Hall (by kind permission of the Benchers), when Mr. F. L. C. 
Hodson will deliver a lecture on ‘“ Divorce.’’ The chair will 
be taken at 7 o’clock precisely by The Hon. Mr. Justice 
Langton. The meeting ends at 8 p.m. 

Mr. Charles W. Holland, of the Solicitors Department, 
New Scotland Yard, who, prior to joining the Department, 
was for fifty years with Messrs. Wontners, was presented by 
Sir Walter Monckton, K.C.V.O., M.C., K.C., with a silver 
salver on behalf of the members of the Legal Musical Society 
at a concert held at Victoria Hall, Bloomsbury, W.C. 
Mr. Holland has been a member of the Legal Musical Society 
since its inception forty-five years ago, and its Musical Director 
for fifteen years. He has received many congratulations from 
legal and musical colleagues. 
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Court Papers. 
Supreme Court of Judicature. 


Rota OF REGISTRARS IN ATTENDANCE ON 
Group LI. 


Mr. JUSTICE 
LuXMOORE. 
Witness. 
Part II. 

Mr. Mr. Mr. Mr. 
Ritchie Hicks Beach Blaker *Ritchie 
Blaker Andrews More *Blaker 
More Jones Hicks Beach *More 
Hicks Beach Ritchie Andrews *Hicks Beach 
Andrews Blaker Jones * Andrews 
Jones More Ritchie Jones 
Grovr II. Grovp I. 
Mr. Justice Mr. Justice Mr. Justice 
FARWELL. BENNETT. CROSSMAN. 
Witness. Witness. Non- Witness. Witness. 
Part I. Part IT. Part I. 
Mr. Mr. Mr. Mr. 
* Jones Hicks Beach Andrews *More 
7 *Ritchie Andrews Jones *Hicks Beach 
8 *Blaker Jones Ritchie *Andrews 
9 More Ritchie Blaker *Jones 
10 Hicks Beach Blaker More *Ritchie 
- Andrews More Hicks Beach Blaker 
*The Registrar will be in Chambers on these days, and also on the days 
when the Court is not sitting. 


Mr. JUSTICE 
CLAUSON. 
Non- Witness. 


EMERGENCY APPEAL CoURT 
Rota. No. 1. 


MarJ UsTICE 
Srmmonps. 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2% Next London Stock 
Exchange Settlement, Thursday, 16th December, 1937. 
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Consols 4% 1957 or after FA) 110} 
Consols 24% bas ins JAJO| 754 
War Loan 34% “1952 or after .. JD 101g 
Funding 4% Loan 1960-90 ... ce MN) 112 
Funding 3% Loan 1959-69 ... .. AO!) 972 
Funding 23% Loan 1952-57 ... ~ Cn ee 
Funding 24% Loan 1956- 61 . ... AO! 894 
Victory 4% Loan Av. life 22 years ... MS} 111 
Conversion 5% Loan 1944-64 MN} 1144 | 
Conversion 44% Loan 1940-44 JJ|1L053xd 
Conversion 34% Loan 1961 or after AO} 102 
Conversion 3% Loan 1948-53 MS} 1013 
Conversion 24% Loan 1944-49 .. AO; 98 
Local Loans 3% Stock 1912 or after JAJO| 87} 
Bank Stock ... “7 aa .. AO) 341} 
Guaranteed 2}?% Stock (Irish Land 

Act) 1933 or after ... ane J 79 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after . ae ead 864 
India 44% 1950-55... at .. MN 112 
India 34% 1931 or after ei ... JAJO) 94 
India 3% 1948 or after id a | 80% 
Sudan 43% 1939-73 Av. life 27 years ‘A) 111 
Sudan 4% 1974 Red. in part after 1950 MN) 1074 
Tanganyika 4% Guaranteed 1951-71 ‘A! 109 
L.P.T.B. 44% | “ 'T.F.A.” Stock 1942-72 JJ} 107 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA} 90 


COLONIAL SECURITIES 

Australia (Commonw’th) 4% 1955-70 105xd 
Australia (Commonw’th) 3% 1955-58 y. 90 
Canada 4% 1953-58 ... wi one MS, 109 
*Natal 3% 1929-49 ... re ve 99 
New South Wales 34% 1930-50 — J} 99 
New Zealand 3% 1945 ion sh 98 
Nigeria 4% 1963 = st one f 108 
Queensland 34% 1950-70... on 98 
South Africa 34% 1953-73... ma 102 
Victoria 34% 1929-49 ae 99 


CORPORATION STOCKS 
Birmingham 3% 1947 or after we JJ 
Croydon 3% 1940-60 kaa ime AO 
*Essex County 34% 1952-72 wis JD 
Leeds 3% 1927 or after ‘ an JJ 
Liverpool 34% Redeemable by agree- 

ment with holders or by purchase... . JAJO 
London County 23% Consolidated 

Stock after 1920 at option of Corp. MJSD 
London County 3% Consolidated 

Stock after 1920 at option of aged MJSD 
Manchester 3% 1941 or after / FA 
Metropolitan Consd. 24% 1920-49 . 
Metropolitan Water Board 3% “ A” 

1963-2003... ioe nae « 

Do. do. 3% “ B” 1934-2003... MS 

Do. do. 3% “ E ” 1953-73 on JJ 
*Middlesex County Council 4% 1952-72 MN 
* Do. do. 44% 1950-70 A‘ ‘io a 
Nottingham 3% Irredeemable ~ 
Sheffield Corp. 34% 1968 JJ} 102 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture JJ| 109 
Gt. Western Rly. 44% Debenture ... JJ} 117} 
Gt. Western Rly. 5% Debenture JJ} 1284 
Gt. Western Rly. 5% Rent Charge... FA 127} 
Gt. Western Rly. 5% Cons. Guaranteed MA) 1244 
Gt. Western we 5% Preference MA 117 
Southern Rly. 4% Debenture sles JJ'106}xd 
Southern Rly. 4 > Red. Deb. 1962-67 JJ 105}xd 
Southern Rly. 5 2 Guaranteed MA) 124} 
Southern Rly. sé Preference MA’ 1144 
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* Not available to Trustees over par. 
t In the case of Stocks at a premium, the yield with redemption has becn calculated 
at the earliest date ; in the ease of other Stocks, as at the latest date. 














